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IN THE SUPREME COURT OF THE STATE OF IDAHO

LYNETTE PATTERSON,
Supreme Court Case No. 37416
Plaintiff-Appellant,
vs.

STATE OF IDAHO DEPARTMENT OF
HEALTH AND WELFARE and
JOHN/JANE DOES I through X, whose
true identities are presently unknow,
Defendants-Respondents.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE MICHAEL MCLAUGHLIN

JASON R.N. MONTELEONE

BRIAN B. BENJAMIN
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Case: CV-OC-2007-17095 Current Judge: Michael McLaughlin
Lynette Patterson vs. State Of Idaho Department Of Heath And Welfare

Lynette Patterson vs. State Of Idaho Department Of Heath And Welfare
Date

Code

User

9/25/2007

NCOC

CCTOONAL

New Case Filed - Other Claims

Patrick H. Owen

COMP

CCTOONAL

Complaint Filed

Patrick H. Owen

SMFI

CCTOONAL

(2) Summons Filed

Patrick H. Owen

11/19/2007

AFOS

CCEARLJD

Affidavit Of Service

12/3/2007

ANSW

CCTOONAL

Answer (Vandenberg for State of Idaho
Department of Health & Welfare

Patrick H. Owen

12/7/2007

HRSC

CCHUNTAM

Hearing Scheduled (Status 01/02/200802:00
PM)

Patrick H. Owen

12/12/2007

AMEN

CCWRIGRM

Amended Notice of Scheduling Conference
(01/09/08 @ 3:00pm)

Patrick H. Owen

HRSC

CCWRIGRM

Hearing Scheduled (Scheduling Conference
01/09/200803:00 PM)

Patrick H. Owen

1/2/2008

HRVC

CCHUNTAM

Hearing result for Status held on 01/02/2008
02:00 PM: Hearing Vacated

Patrick H. Owen

1/9/2008

HRHD

CCHUNTAM

Hearing result for Scheduling Conference held on Patrick H. Owen
01/09/200803:00 PM: Hearing Held

1/1112008

HRSC

CCHUNTAM

Hearing Scheduled (Jury Trial 03/02/200909:00 Patrick H. Owen
AM) 5 day

HRSC

CCHUNTAM

Hearing Scheduled (Pretrial Conference
02/17/200903:00 PM)

Patrick H. Owen

HRSC

CCHUNTAM

Hearing Scheduled (Status by Phone
02/02/200903:00 PM)

Patrick H. Owen

2/1312008

NOAP

CCWRIGRM

Notice Of Appearance and Substitution of
Patrick H. Owen
Counsel (Atty General Brian Benjamin, atty for
Defendant, State of Idaho Department of Health &
Welfare)

7/14/2008

MOTN

CCGWALAC

Motion for Leave to File Amended Complaint

Patrick H. Owen

MEMO

CCGWALAC

Memorandum in Support of Plaintiffs Motion for
Leave to File Amended Complaint

Patrick H. Owen

8/1/2008

NOTS

MCBIEHKJ

Notice Of Service

Patrick H. Owen

10/3/2008

PLWI

CCDWONCP

Plaintiffs Expert Witness Disclosure

Patrick H. Owen

1117/2008

NOTS

CCWRIGRM

Notice Of Service

Patrick H. Owen

12/10/2008

STIP

CCDWONCP

Stipulation to Vacate Trial and Request
Scheduling Conference

Patrick H. Owen

12/12/2008

ORDR

CCKENNJA

Order Vacating Trial

Patrick H. Owen

HRVC

CCKENNJA

Hearing result for Jury Trial held on 03/02/2009
09:00AM: Hearing Vacated 5 day

Patrick H. Owen

HRVC

CCKENNJA

Hearing result for Pretrial Conference held on
02/17/200903:00 PM: Hearing Vacated

Patrick H. Owen

HRVC

CCKENNJA

Hearing result for Status by Phone held on
02/021200903:00 PM: Hearing Vacated

Patrick H. Owen

CHJS

CCHUNTAM

Change ASSigned Judge: Self Disqualification

Michael McLaughlin

DISF

CCHUNTAM

Disqualification Of Judge - Self

Michael McLaughlin

2/1512008

Judge

11.13.07

Patrick H. Owen
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Case: CV-OC-2007 -17095 Current Judge: Michael McLaughlin
Lynette Patterson vs. State Of Idaho Department Of Heath And Welfare

Lynette Patterson vs. State Of Idaho Department Of Heath And Welfare
Date

Code

User

12/31/2008

HRSC

DCABBOSM

Hearing Scheduled (Status by Phone
01/20/200904:00 PM)

Michael McLaughlin

NOTC

DCABBOSM

Notice of Tele Status Conference

Michael McLaughlin

1/20/2009

HRHD

CCBROWKM

Hearing result for Status by Phone held on
01/20/200904:00 PM: Hearing Held

Michael McLaughlin

1/2612009

HRSC

DCABBOSM

Hearing Scheduled (Jury Trial 08/31/200909:00 Michael McLaughlin
AM) 5 days

HRSC

DCABBOSM

Hearing Scheduled (Civil Pretrial Conference
08/17/2009 03:00 PM)

Michael McLaughlin

HRSC

DCABBOSM

Hearing Scheduled (Status by Phone
07/20/200904:15 PM)

Michael McLaughlin

ORDR

DCABBOSM

Scheduling Order

Michael McLaughlin

ORDR

CCBROWKM

Order Re: the Filing of Amended Pleadings

Michael McLaughlin

AMCO

CCBROWKM

Amended Complaint Filed

Michael McLaughlin

2/17/2009

ANSW

CCDWONCP

Defendants' Answer to First Amended Complaint Michael McLaughlin
and Demand for Jury Trial

5/15/2009

NOTS

CCNELSRF

Notice Of Service

Michael McLaughlin

NODT

CCNELSRF

Notice Of Deposition Duces Tecum of Mond
Warren

Michael McLaughlin

NODT

CCNELSRF

Notice Of Deposition Duces Tecum Lori Stiles

Michael McLaughlin

5/22/2009

NOTS

CCRANDJD

Notice Of Service

Michael McLaughlin

5/27/2009

NOTS

CCWRIGRM

Notice Of Service

Michael McLaughlin

6/10/2009

NOTD

CCBURGBL

(9) Notice Of Taking Deposition

Michael McLaughlin

6/15/2009

MOSJ

CCWRIGRM

Defendants Motion For Summary Judgment

Michael McLaughlin

AFFD

CCWRIGRM

Affidavit of Monica Young

Michael McLaughlin

AFFD

CCWRIGRM

Affidavit of Bethany Zimmerman

Michael McLaughlin

AFFD

CCWRIGRM

Affidavit of Heidi Graham

Michael McLaughlin

AFFD

CCWRIGRM

Affidavit of Richard Armstrong

Michael McLaughlin

AFFD

CCWRIGRM

Affidavit of David Butler

Michael McLaughlin

AFFD

CCWRIGRM

Affidavit of Brian Benjamin

Michael McLaughlin

AFFD

CCWRIGRM

Affidavit of Mond Warren

Michael McLaughlin

MEMO

CCWRIGRM

Memorandum in Support of Defendants Motion
for Summary Judgment

Michael McLaughlin

STMT

CCWRIGRM

Statement of Undisputed Facts

Michael McLaughlin

6/16/2009

HRSC

CCAMESLC

Notice of Hearing (Motion for Summary
Judgment 07/14/200904:00 PM)

Michael McLaughlin

6/2412009

STIP

CCAMESLC

Stipulation for Extension of Time

Michael McLaughlin

6/29/2009

MOTN

MCBIEHKJ

Motion for Additional Time

Michael McLaughlin

AFFD

MCBIEHKJ

Affidavit of Thomas J Lloyd

Michael McLaughlin

NOTC

CCANDEJD

Notice of Service

Michael M~i{)4

RSPS

CCHOLMEE

Response to Motion

Michael McLaughlin

1/27/2009

7/1/2009

Judge
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Case: CV-OC-2007-17095 Current Judge: Michael McLaughlin
Lynette Patterson vs. State Of Idaho Department Of Heath And Welfare

Lynette Patterson vs. State Of Idaho Department Of Heath And Welfare
Date

Code

User

7/1/2009

AFFD

CCWRIGRM

Affidavit of Lynette Patterson

Michael McLaughlin

NOTH

CCWRIGRM

Notice Of Hearing (07/14/09 @ 4:00pm)

Michael McLaughlin

7/7/2009

ORDR

CCBROWKM

Order Granting Extension of Time

Michael McLaughlin

7/8/2009

REPL

MCBIEHKJ

Reply to Affidavit of Lynette Patterson

Michael McLaughlin

7/10/2009

AFFD

CCWRIGRM

Affidavit of Jason RN Monteleone

Michael McLaughlin

MEMO

CCWRIGRM

Memorandum in Opposition to Defendants Motion Michael McLaughlin
for Summary Judgment

STMT

CCWRIGRM

Statement of Disputed Facts in Opposition to
Defendants Motion for Summary Judgment

7/14/2009

DCHH

CCBROWKM

Hearing result for Motion for Summary Judgment Michael McLaughlin
held on 07/14/2009 04:00 PM: District Court
Hearing Held
Court Reporter: Sue Wolf
Number of Transcript Pages for this hearing
estimated: and Motion for Additional Time to
Oppose Summary Judgment- less than 50

7/20/2009

HRVC

CCBROWKM

Hearing result for Status by Phone held on
07/20/200904:15 PM: Hearing Vacated

RPLY

CCSIMMSM

Reply to PL's Memorandum in Oppostion to OF's Michael McLaughlin
Motion for Summary Judgment

AMEN

CCSIMMSM

Amended Notice of Hearing

Michael McLaughlin

HRSC

CCSIMMSM

Hearing Scheduled (Motion 08/18/2009 03:00
PM) Amended. Motion for Summary Judgment

Michael McLaughlin

HRSC

DCABBOSM

Hearing Scheduled (Jury Trial 11/02/200909:00 Michael McLaughlin
AM) 5 days

HRSC

DCABBOSM

Hearing Scheduled (Civil Pretrial Conference
10/19/200903:00 PM)

NOTC

DCABBOSM

Notice of Rescheduled Trial, Pretrial and Hearing Michael McLaughlin
on Motion for Summary Judgment

DCHH

CCBROWKM

Hearing result for Motion held on 08/18/2009
03:00 PM: District Court Hearing Held
Court Reporter: Frances Morris
Number of Transcript Pages for this hearing
estimated: Amended. Motion for Summary
Judgment less than 50

Michael McLaughlin

ADVS

CCBROWKM

Case Taken Under Advisement

Michael McLaughlin

MOTN

CCSIMMSM

Motions In Limine Regarding Trial Evidence

Michael McLaughlin

9/212009

RSPN

CCSIMMSM

Defendant's Response to Plaintitrs Motions in
Limine RE Trial Evidence

Michael McLaughlin

9/8/2009

HRSC

CCAMESLC

Notice of Hearing (Motion 10/06/200902:00 PM) Michael McLaughlin
Motion In LImine Re: Trial Evidence

~/14/2009

AMEN

CCWRIGRM

Amended Notice of Hearing (10/13/09 @ 3:00pm) Michael McLaughlin

HRSC

CCWRIGRM

Hearing Scheduled (Hearing Scheduled
10/13/2009 03:00 PM) Motion in Limine re Trial
Evidence

7/21/2009

8/18/2009

Judge

Michael McLaughlin

Michael McLaughlin

Michael McLaughlin

Michael McLaughlin

00005

Date: 5/24/2010

F

Time: 10:32 AM

User: CCTHIEBJ

, Judicial District Court - Ada County

ROA Report

Page 4 of 5

Case: CV-OC-2007-17095 Current Judge: Michael McLaughlin
Lynette Patterson vs. State Of Idaho Department Of Heath And Welfare

Lynette Patterson vs. State Of Idaho Department Of Heath And Welfare
Judge

Date

Code

User

9/23/2009

DEOP

DCABBOSM

Memorandum Decision on Defendant's Motion for Michael McLaughlin
Summary Judgment

10/5/2009

HRVC

CCBROWKM

Hearing result for Motion held on 10/06/2009
02:00 PM: Hearing Vacated

Michael McLaughlin

10/7/2009

MEMC

CCGARDAL

Memorandum Of Costs And Attorney Fees

Michael McLaughlin

AFCO

CCGARDAL

Affidavit Of Counsel in Support of Defendant's
Mmeorandum of Costs

Michael McLaughlin

MOTN

CCDWONCP

Plaintiff's Motion for Reconsideration of Order
Granting Summary Judgment on Plaintiff's IHRA
Claim

Michael McLaughlin

AFFD

CCDWONCP

Affidavit of Lynette Patterson in Support of
Plaintiff's Motion

Michael McLaughlin

HRVC

CCBROWKM

Hearing result for Hearing Scheduled held on
Michael McLaughlin
10/13/200903:00 PM: Hearing Vacated Motion
in Limine re Trial Evidence

HRVC

CCBROWKM

Hearing result for Civil Pretrial Conference held
on 10/19/200903:00 PM: Hearing Vacated

Michael McLaughlin

HRVC

CCBROWKM

Hearing result for Jury Trial held on 11/02/2009
09:00AM: Hearing Vacated 5 days

Michael McLaughlin

HRSC

TCHOCA

Hearing Scheduled (Rule 35 12/01/200904:00
PM)

Michael McLaughlin

NOHG

CCHOLMEE

Notice Of Hearing Re Motion for Reconsideration Michael McLaughlin
12.1.09@4:00PM

11/23/2009

OPPO

CCNELSRF

Defendants Opposition to Plaintiffs Motion for
reconsideration of Order Granting Summary
Judgment on Plaintiffs IHRA Claim

12/8/2009

DCHH

TCHOCA

Hearing result for Rule 35 held on 12/01/2009
Michael McLaughlin
04:00 PM: District Court Hearing Held
Court Reporter: B. Benjamin
Number of Transcript Pages for this hearing
estimated: Motion for Reconsideration/Less Than
50

1nl2010

DEOP

DCABBOSM

Memorandum Decision Re: Plaintiff's Motion for
Reconsideration of Order Granting Summary
Judgment

Michael McLaughlin

1/26/2010

MOTN

CCBOURPT

Motion for Costs and Entry of Final Judgment

Michael McLaughlin

NOHG

CCBOURPT

Notice Of Hearing on Defendants' Motion for
Costs and Entry of Final Judgment (02.16.10 @
3:00 PM)

Michael McLaughlin

DCHH

TCHOCA

Hearing result for Motion held on 02/16/2010
03:00 PM: District Court Hearing Held
Court Reporter: Leslie Anderson
Number of Transcript Pages for this hearing
estimated: Motion for Costs and Entry of Final
Judgment/Less than 50

Michael McLaughlin

CD IS

TCHOCA

Civil Disposition entered for: State Of Idaho
Department Of Heath And Welfare, Defendant.
Filing date: 2/16/2010

Michael McLaughlin

10/8/2009

10/27/2009

2/16/2010

Michael McLaughlin
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State Of Idaho Department Of Heath And Welfare

Lynette Patterson vs. State Of Idaho Department Of Heath And Welfare
Date

Code

User

211612010

STAT

TCHOCA

STATUS CHANGED: Closed

Michael McLaughlin

APSC

CCTHIEBJ

Appealed To The Supreme Court

Michael McLaughlin

4/26/2010

MOTN

CCLATICJ

Motion for Addition to Clerk's Record on Appeal
Pursuant to IAR. 29(a)

Michael McLaughlin

4/27/2010

NOHG

CCBOURPT

Notice Of Hearing re Motion for Addition to
Clerk's Record on Appeal (05.18.10 @ 3:00 PM)

Michael McLaughlin

5/5/2010

STIP

CCTHIEBJ

Stipulation For Addition To Clerk's Record on
Appeal

Michael McLaughlin

5/13/2010

ORDR

DCJOHNSI

Order Re: Record on Appeal

Michael McLaughlin

Judge

00007
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SEP 25 2007

Jason R.N. Monteleone
JOHNSON & MONTELEONE, L.L.P.
405 South Eighth Street, Suite 250
Boise, Idaho 83702
Telephone: (208) 331-2100
Facsimile: (208) 947-2424
jason@treasurevallevlawyers.com
Idaho State Bar No. 5441

J. DAVID NAVARRO, Clerk
By A TOONE
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Lynette Patterson,
Plaintiff

cv

DC 0717095

v.

Case No.

State of Idaho Department of Health and
Welfare and John/Jane Does I through X,
whose true identities are presently
unknown,

COMPLAINT AND DEMAND FOR
JURY TRIAL

Defendants

COMES NOW the above-named Plaintiff, Lynette Patterson, by and through her
attorney of record, Jason Monteleone of Johnson and Monteleone, L.L.P., and for her
cause of action against the above-named Defendants, states and alleges as follows:

PARTIES
1.

That at all times relevant to this Complaint, Plaintiff was a resident of Ada

County, Idaho.

COMPLAINT AND DEMAND FOR JURY TRIAL ., I
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2.

That at all relevant times relevant to this Complaint, Defendant, State of

Idaho Department of Health and Welfare, was and is a political division of the state of
Idaho, with its administrative offices principally located in Boise, Ada County, Idaho.
3.

Defendants, John/Jane Does I through X, whose true identities are

presently unknown ("the Doe Defendants") are now, and at all times relevant to this
action were, entities or individuals who were the agents, employees, independent
contractors, subdivisions, franchisees, wholly-owned subsidiaries, or divisions of the
Defendants herein, or are entities or individuals acting on behalf of, in a master/servant or
principal/agent relationship with, or in concert with Defendants named herein.

JURISDICTION AND VENUE
4.

This Court has subject matter and personal jurisdiction pursuant to

901, et seq., including

5.

I.e. §6-

I.e. §§6-914 and 6-2105.

Venue is proper pursuant to

I.e. §§5-402, 5-403, and 5-404.

FACTUAL ALLEGATIONS
6.

In June 1986, Plaintiff was hired by the State of Idaho Department of

Health and Welfare as a welfare fraud investigator.
7.

In March 1996, Plaintiff began working as a Medicaid fraud investigator

with the State of Idaho Department of Health and Welfare.
8.

In January 2002, Plaintiff was promoted to fraud unit supervisor with the

State of Idaho Department of Health and Welfare.
9.

On March 30, 2007, the State of Idaho Department of Health and Welfare

terminated Plaintiff's employment without just cause.

COMPLAINT AND DEMAND FOR JURY TRIAL .. 2
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10.

The terms and conditions of Plaintiffs employment were materially and

negatively affected, and Plaintiff's employment was ultimately terminated, because she
voiced concerns about an affair that was occurring between her supervisor and a
coworker.
11.

Defendants retaliated against Plaintiff for having voiced concerns and

made complaints about an affair that was occurrmg between her supervisor and a
coworker.

FIRST CAUSE OF ACTION -- VIOLATION OF THE IDAHO PUBLIC
El\IPLOYEES PROTECTION ACT (I.e. *6-2101, et seq.)
12.

Plaintiff realleges the foregoing paragraphs as though set forth in haec

13.

During all relevant times to this complaint, Plaintiff was a government

verba.

employee, as defined by I.e. §6-2103.
14.

As alleged herein, Plaintiff communicated in good faith to her superiors

and coworkers at State of Idaho Department of Health and Welfare that an affair which
was occurring in the workplace between Plaintiff's supervisor and a coworker was
causing preferential treatment to occur in the workplace and was affecting the tern1S and
conditions of Plaintiffs employment in a material and negative fashion.

15.

As alleged herein, Plaintiff communicated in good faith to her superiors

and coworkers the violation and/or suspected violation of a law, rule, or regulation, to
wit, an intra-office affair occurring between Plaintiff s supervisor and a coworker.

COMPLAINT AND DEMAND FOR JURY TRIAL .. 3
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16.

Defendants violated LC. §6-2104, when they terminated Plaintiff for

voicing complaints about the violation and/or suspected violation of a law, rule, or
regulation, to wit, an intra-office affair occurring between Plaintiffs supervisor and a
coworker.
17.

As a direct and proximate result of Bonner County's illegal ad verse action,

Plaintiff has suffered damages in such amounts to be proven at trial.

PRA YER FOR RELIEF
WHEREFORE, Plaintiff prays judgment against Defendants as follows:
1.

As a direct and proximate result of Defendants' actions, Plaintiff incurred

and suffered the following injuries and damages for which she is entitled to compensation in
amounts to be proven at trial:
a.

Past, present, and future pam and suffering, mental anguish,
emotional distress, and humiliation;

b.

Past, present, and future loss of wages and earning capacity;

c.

The imposition of a civil fine against Defendants pursuant to

I.e. §6-

2106(6); and
d.

The award of compensation for lost wages, benefits, and other
remuneration to be proven at trial.

2.

That as a direct and proximate result of the aforementioned actions of

Defendants, Plaintiff has been required to retain legal counsel for prosecuting this action,
has retained the services of Johnson and Monteleone, L.L.P., to represent her in this action,
has agreed to pay reasonable attorney fees, and is therefore entitled to recover reasonable

COMPLAINT AND DEMAND FOR JURY TRIAL .. 4
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attorney fees and costs herein from Defendants pursuant to I.R.C.P. 54 and I.c. §§62105(1),6-2106(5), 12-121, and/or other applicable law.
3.

Such additional damages as the evidence shows and the Court deems

reasonable, just, equitable, and proper in the premises.

DATED: This

1-S

~
day of September, 2007.

DEMAND FOR JURY TRIAL
Pursuant to LR.C.P. 38(b), Plaintiff hereby demands a trial by jury on any and all
issues properly triable by jury in this action.

'1e

DATED: This

Z S ""'"day of September, 2007.
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LA WRENCE G. WASDEN
A TTORNEY GENERAL

JEANNE T. GOODENOUGH

DEPUTY ATTORNEY GENERAL
CHIEF, HUMAN SERVICES DIV1SION
Melissa S. Vandenberg, ISB # 5366
Deputy Attorney General
Division of Human Resources
450 West State Street
PO Box 83720
Boise, 1D 83720-0036
Telepbone: (208) 334-5537
Email: vandenbe(q.::dhw.idaho.gov

Attorneys for State ofldaho Department of Health & Welfare

IN THE DISTRICT COURT J;<'OR THE FOURTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

LYNETTE PATTERSON,

Plaintiff,

)
)
)
)
)

Case No. : CV OC 0717095

DEFENDANTS' ANSWER TO
COMPLAINT AND DEMAND FOR JURY
TRIAL

)

~.

)
ST ATE OF IDAHO, DEPARTMENT OF
HEALTH & WELFARE and JOHNIJANE
DOES I THROUGH X, whose true identities
are presently unknown,

)

[Fee Exempt Idaho Code § 67-2301]

)
)
)
)

)
Defendants.

)

------------------------------- )
COMES NOW Defendants State of Idaho, Department of Health and Welfare, and John/Jane
Does I through X, by and through their attorney, the Office of the Idaho Attorney General, and hereby file
this Answer to Plaintiffs Complaint and Demand for Jury Trial ("Complaint") in the above-captioned
case as follows:

DEFENDANTS' ANSWER TO COMPLAINT AND DEMAND FOR JURY
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Defendants deny each and every allegation contained in Plaintiff's Complaint not herein
specifically and expressly admitted. Defendants reserve the right to amend this and any other answer or
denial stated herein, once they have had an opportunity to complete discovery regarding the allegations
contained in Plaintiffs Complaint.
1.

With reference to the allegation in paragraph 1 of the Complaint, Defendants are

currently without sufficient knowledge or information to form a belief as to the truth of the allegations
and therefore, deny the same.
2.

With reference to the allegation in paragraph 2 of the Complaint, Defendant State of

Idallo, Department of Health and Welfare, admits that it is an agency of the State of Idaho. Defendant
State of Idaho, Department of Health and Welfare, denies that it resides in Ada County; however
Defendant State of Idaho, Department of Health and Welfare, admits that its main office is located in Ada
County. As to the other Defendants, Jal1elJohn Doe I - X, Defendants are currently without sufficient
knowledge or information to form a beliefas to the truth of the allegation that Jane/John Doe 1 -X reside
in Ada County, and therefore, deny the same.
3.

With reference to the allegation in paragraph 3 of the Complaint, Defendants are

currently without sufficient knowledge or information to form a belief as to the truth of the allegations
and therefore, deny the same.
4.

With reference to the allegation in paragraph 4 of the Complaint, Defendants are

currently without sufficient knowledge or information to form a belief as to the truth of whether
jurisdiction under Idaho Code Sections 6-90 I, et seq., and 6-2105, is proper and therefore, deny the same.
5.

With reference to the allegation in paragraph 5 of the Complaint, Defendants are

currently without sufficient knowledge or information to form a belief as to the truth of whether
jurisdiction under Idaho Code Sections 5-402, 5-403, and 5-404, is proper and therefore, deny the same.
6.

With reference to the allegation in paragraph 6 of the Complaint, Defendants admit that

the Idaho Department of Health and Welfare hired Plaintiff, Lynette Patterson, on June 22, 1986.

DEFENDANTS' ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 2
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With reference

to

the allegation in paragraph 7 of the Complaint, Defendants deny that

Plaintiff began working as a Medicaid fraud investigator in March 1996. Defendants assert that Plaintiff
transferred to the Medicaid Fraud Unit in April 1996, but continued to work as a Welfare Fraud
Investigator until her promotion to a Program Supervisor in January 2003.
8.

With reference to the allegation in paragraph 8 of the Complaint, Defendants admit that

Plaintiff, Lynette Patterson, was promoted to a Program Supervisor on January 6, 2002.
9.

With reference to the allegation in paragraph 9 of the Complaint, Defendants deny that

Plaintiff, Lynette Patterson, was tenninated without cause and further deny Plaintiff was terminated.
Defendants assert that Plaintiff submitted her voluntarily resignation on March 16, 2007, and was
permitted to use approximately eighty (80) hours of vacation before her effective separation of March 30,
2007.
10.

With reference to the allegation in paragraph 10 of the Complaint, Defendants deny that

Plaintiff, Lynette Patterson's employment was materially and/or negatively affected, that Plaintiffs
employment was terminated, or that Plaintiffs employment was in any way affected by her report of
alleged inappropriate conduct between her supervisor and her peer/co-worker.
11.

With reference to the allegation in paragraph 11 of the Complaint, Defendants deny that

they or their agents retaliated against Plaintiff, Lynette Patterson, for her report of alleged inappropriate
conduct between her supervisor and her peedco-worker.
12.

With reference to the allegation in paragraph 12 of the Complaint, it does not appear that

a response is required.
responses to paragraphs
13.

However, to the extent a response is necessary, Defendants re-alleges their
J

through 11 of Plaintiffs Complaint as if fully stated herein in full.

With reference to the allegation in paragraph 13 of the Complaint, Defendants admit that

from June 1986 to March 2007, Plaintiff, Lynette Porter, was an employee of the Idaho Department of
Health and Welfare, a State of rdaho agency.

However, Defendants are currently without sufficient

knowledge or information to form a belief as to the truth of whether jurisdiction under Idaho Code

DEFENDANTS' ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 3
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Sections 6-901, et seq., and 6-2105, is proper and therefore, deny that the definition of "Employee" under
Idaho Code Section 6-2103(4)(a) is applicable.
14.

With reference to the allegation in paragraph 14 of the Complaint, Defendants deny that

"Plaintiff communicated in good faith to her supervisors and coworkers regarding the alleged relationship
between her supervisor and her coworker." Defendants assert that employees other than Plaintiff raised
concerns regarding a rumored relationship to the Division of Human Resources, which reported the
concerns to management. Defendants deny that any employee received preferential treatment, and deny
that Plaintiffs terms and conditions of employment were materially and/or negatively affected by the
alleged relationship or her participation in the Division of Human Resources' review of the matter.
IS.

With reference to the allegation in paragraph 15 of the Complaint, Defendants deny the

same and re-alleges its response to paragraph #14 of Plaintiff's Complaint.
16.

With reference to the allegation in paragraph 16 of the Complaint, Defendants deny that

Plaintiff was terminated, that she was terminated for voicing complaints, and that she was in any way
retaliated against for participating in the Division of Human Resources' review of the matter.
17.

With reference to the allegation in paragraph 17 oftbe Complaint, Defendants deny that

they are Bonner County. With respect to the substance of the allegation, Defendants deny that Plaintiff
bas suffered damages as a direct and proximate result of any Defendants' actions, and Defendants deny
that it engaged in any illegal adverse action.
Although this case is just beginning, based upon the allegations and the investigation to date,
these defenses/aftirmative defenses are pled at this time. fn the event they are later found to Jack support,
the same will be withdrawn.

FIRST AFFIRMATIVE DEFENSE
Plaintiffs Complaint fails to state a cause of action upon which relief can be granted and

should therefore be dismissed pursuant to Rule 12(b)(6) of the Idaho Rules of Civil Procedure.

DEFENDANTS' ANSWER TO COMPLAfNT AND DEMAND FOR JURY TRIAL - 4
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SECOND AFFIRMATIVE DEFENSE
Defendants acted in a reasonable and prudent fashion satisfying all duties, if any, that
they owed to Plaintiff under the rules, regulations, statutes, customs, policies and usages of the
State of Idaho.
THIRD AFFIRMATIVE DEFENSE
Plaintiffs claims are barred by the operation of the doctrines of waiver and failure to
exhaust her administrative remedies under the Idaho Personnel System Act procedures.
FOURTH AFFIRMATIVE DEFENSE
This Court lacks jurisdiction to hear Plaintiffs aUeged causes of action against the State
of Idaho or its departments.
FIFTH AFFIRMATIVE DEFENSE
Plaintiff was guilty of negligent, careless andlor intentional misconduct at the time of and
in connection with the matters, events and damages alleged in her Complaint, which wrongful
conduct proximately caused or contributed to the events and damages Plaintiff complains of.
SIXTH AFFIRMATIVE DEFENSE
Defendants have not been able to engage in sufficient discovery to learn all of the facts
and circumstances relating to the matters described in Plaintiffs Complaint and therefore request
that the Court permit Defendant to amend its Answer and assert further atfirmatives defenses
once discovery has been completed.
ATTORNEY FEES
Defendants have been required to retain attorneys in order to defend against this action
and are entitled to recover reasonable attorney fees pursuant to Idaho Code § 12-117, and/or any
other applicable state law and the Idaho Rules of Civil Procedure.
WHEREFORE, Defendants pray for judgment against Plaintiff as follows:
1.

That Plaintiff's Complaint be dismissed with prejudice and that Plaintiff take

nothing there under.
2.

That Defendants be awarded their costs, including reasonable attorney's fees.

DEFENDANTS' ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 5
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3.

That j udgment be entered in favor of Defendants on all claims for relief.

4.

For such other and further relief as the Court deems just and equitable under the

circumstances.
DATED this ~ day of December, 2007.

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

~~~
.~

MEI.:ISSA S. V Nt! ENBERG
/
Deputy Attorney GeneFil
i

'--.
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CERTIFICATE OF SERVICE

I hereby certifY that on this 3rd day of December, 2007, I caused to be served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:

Jason R.N. Monteleone
JOHNSON & MONTELEONE, L.L.P.
405 South Eighth Street, Suite 250
Boise, fD 83702

Lv.s.Mail
_ _ Overnight Mail
Hand Delivery
ex' Fax 208 947-2424

DEFENDANTS' ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 7
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lter/Fax/Copier/Scanner

Lo,

for
Gen Human
209 334 5548
12/3/2007 9:32AM
Att~

Last Transaction
Date
Time
T~pe
Identification
12/03 09:30a Fax Sent 92877529

Duration Pa,es Result
1:58
8
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Jason R.N. Monteleone
JOHNSON & MONTELEONE, L.L.P.
405 South Eighth Street, Suite 250
Boise, Idaho 83702
Telephone: (208) 331-2100
Facsimile: (208) 947-2424
jason@treasurevalleylal4yers.com
Idaho State Bar No. 5441
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Lynette Patterson,
Plaintiff
v.

Case No. CV OC 0717095

State of Idaho Department of Health and
Welfare and John/Jane Does I through X,
whose true identities are presently
unknown,

FIRST AMENDED COMPLAINT AND
DEl\tlAND FOR JURY TRIAL

Defendants

COMES NOW the above-named Plaintiff, Lynette Patterson, by and through her
attorney of record, Jason Monteleone of Johnson and Monteleone, L.L.P., and for her
cause of action against the above-named Defendants, states and alleges as follows:

PARTIES
1.

That at all times relevant to this Complaint, Plaintiff was a resident of Ada

County, Idaho.

00021

2.

That at all relevant times relevant to this Complaint, Defendant, State of

Idaho Department of Health and Welfare, was and is a political division of the state of
Idaho, with its administrative offices principally located in Boise, Ada County, Idaho.
3.

Defendants, John/Jane Does I through X, whose true identities are

present! y unknown ("the Doe Defendants") are now, and at all times relevant to this
action were, entities or individuals who were the agents, employees, independent
contractors, subdivisions, franchisees, wholly-owned subsidiaries, or divisions of the
Defendants herein, or are entities or individuals acting on behalf of, in a master/servant or
principal/agent relationship with, or in concert with Defendants named herein.

JURISDICTION AND VENUE
4.

This Court has subject matter and personal jurisdiction pursuant to I.e. §

6-901, et seq., including I.C. §§ 6-914 and 6-2105.

5.

Venue is proper pursuant to I.C. §§ 5-402,5-403, and 5-404.

FACTUAL ALLEGATIONS
6.

In June 1986, Plaintiff was hired by the State of Idaho Department of

Health and Welfare as a welfare fraud investigator.
7.

In March 1996, Plaintiff began working as a Medicaid fraud investigator

with the State of Idaho Department of Health and Welfare.
8.

In January 2002, Plaintiff was promoted to fraud unit supervisor with the

State of Idaho Department of Health and Welfare.

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL •• 2
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9.

On March 30, 2007, the State of Idaho Department of Health and Welfare

terminated Plaintiff s employment without just cause.
10.

The terms and conditions of Plaintiffs employment were materially and

negatively affected, and Plaintiffs employment was ultimately terminated, because she
voiced concerns about an affair that was occurring between her supervisor and a
coworker.
11.

Defendants retaliated against Plaintiff for having voiced concerns and

made complaints about an affair that was occurring between her supervisor and a
coworker.

FIRST CAUSE OF ACTION -- VIOLATION OF THE IDAHO PUBLIC
KMPLOYEES PROTECTION ACT (I.C. § 6-2101, et seq.)
12.

Plaintiff realleges the foregoing paragraphs as though set forth in haec

13.

During all relevant times to this complaint, Plaintiff was a government

verba.

employee, as defined by I.e. § 6-2103.
14.

As alleged herein, Plaintiff communicated in good faith to her superiors

and coworkers at the State of Idaho Department of Health and Welfare that an affair
which was occurring in the workplace between Plaintiff s supervisor and a coworker was
causing preferential treatment to occur in the workplace and was affecting the terms and
conditions of Plaintiffs employment in a material and negative fashion.
15.

As alleged herein, Plaintiff communicated in good faith to her superiors

and coworkers the violation and/or suspected violation of a law, rule, or regulation, to
wit, an intra-office affair occurring between Plaintiff s supervisor and a coworker.

00023
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16.

Defendants violated

I.e.

§ 6-2104, when they terminated Plaintiff for

voicing complaints about the violation and/or suspected violation of a law, rule, or
regulation, to wit, an intra-office affair occurring between Plaintiff s supervisor and a
coworker.
17.

As a direct and proximate result of Defendant's illegal adverse action,

Plaintiff has suffered damages in such amounts to be proven at trial.

SECOND CAUSE OF ACTION -- VIOLATION OF THE IDAHO HUMAN
RIGHTS ACT (I.C. § 67-5901, et seq.)
18.

Plaintiff re-alleges paragraphs 1 through 17 as though fully set forth in

haec verba ..

19.

At time of her separation from employment with Defendants, Plaintiff was

qualified for her position with Defendant.
20.

Defendants retaliated against Plaintiff, and thereby materially and

negatively altered the terms and conditions of her employment, because of her complaints
regarding the hostile work environment created by the intra-office affair between her
supervisor and a coworker which was a violation of the Idaho Human Rights Act,
67-5901, et. seq.

I.e.

§

Plaintiff has exhausted all administrative remedies pursuant to that

statute and has suffered damages as a result of Defendants' conduct.
21.

Plaintiff is entitled to compensatory damages, including lost wages, back

pay and lost benefits because of Defendants' wrongful conduct.
22.

Plaintiff reserves this paragraph for the inclusion of a claim for punitive

damages pursuant to the Idaho Human Rights Act.

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL -- 4
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23.

Plaintiff is further entitled to recover attorney fees and costs incurred in

prosecuting this action, pursuant to Idaho Code §§ 12-120 and 12-121 and other
applicable law.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays judgment against Defendants as follows:
1.

As a direct and proximate result of Defendants' actions, Plaintiff incurred

and suffered the following injuries and damages for which she is entitled to compensation in
amounts to be proven at trial:
a.

Past, present, and future pam and suffering, mental anguish,
emotional distress, and humiliation;

b.

Past, present, and future loss of wages and earning capacity;

c.

The imposition of a civil fine against Defendants pursuant to I.C. § 62106(6); and

d.

The award of compensation for lost wages, benefits, and other
remuneration to be proven at trial.

2.

That a5 a direct and proximate result of the aforementioned actions of

Defendants, Plaintiff has been required to retain legal counsel for prosecuting this action,
has retained the services of Johnson and Monteleone, L.L.P., to represent her in this action,
has agreed to pay reasonable attorney fees, and is therefore entitled to recover reasonable
attorney fees and costs herein from Defendants pursuant to I.R.C.P. 54 and

I.e.

§§6-

2105(1),6-2106(5),12-121, and/or other applicable law.

00025
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3.

Such additional damages as the evidence shows and the Court deems

reasonable, just, equitable, and proper in the premises.

DATED: This

2-3

day of January, 2009.

---------

~ MONTELEONE, L.L.

r_. _ _ _ _ _-~

DEMAND FOR JURY TRIAL
Pursuant to I.R.C.P. 38(b), Plaintiff hereby demands a trial by jury on any and all
issues properly triable by jury in this action.

DATED: This ~ day of January, 2009.

-=------~

NTELEONE, C1::;:

1?-. Vi.

Vl
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LAWRENCE G. WASDEN
ATTORNEY GENERAL
STEVEN L. OLSEN

Chief of Civil Litigation
BRIAN B. BENJAMIN, ISB # 5422

Deputy Attorneys General
P. O. Box 83720
Boise, ID 83720-00 I 0
Telephone: (208) 334-2400
Facsimile: (208) 854-8073
brian.benjaminriiag.idaho.gov
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
THE STATE OF IDAHO, IN AND FOR COUNTY OF ADA
)

LYNFrTE PATTERSON,

) Case No. CV OC 07 17095
)

Plaintiff,
v.

STAlE OF IDAI10, DEPARTMENT OF
HEALTH AND WELFARE and
JOHN/JANE DOES 1 THROUGH X,
whose true identities are presently
unknown,
Defendants.

) DEFENDANTS' ANSWER TO FIRST
) AMENDED COMPLAINT AND
) DEMAND FOR JURY TRIAL
)

) [Fee Exempt Idaho Code § 67-2301 J
)

)
)
)
)

--------)
COME NOW Defendants State of Idaho, Department of Health and Welfare, and
John/Jane Does 1 through X, by and through their counsel of record, the Office of the
Idaho Attorney General, and hereby answers the Plaintiffs First Amended Complaint and
Demand for Jury Trial ("the First Amended Complaint") in the above-captioned matter as
follovvs:
I.

Defendants deny all allegations contained within the First Amended

Complaint unless specifically and expressly admitted herein.

DEFENDANTS' ANSWER TO FIRST AMENDED COMPLAINT
AND DEMAND FOR JURY TRIAL - I
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2.

Defendants lack sufficient knowledge or information to form a belief as to

the truth of the allegations set forth in Paragraphs 1, 3, 4, and 5 of the First Amended
Complaint and therefore deny the same.
3.

Regarding the allegations contained in Paragraph 2 of the First Amended

Complaint, Defendants deny it is a political division of the State of Idaho. Rather,
Defendant State of Idaho, Department of Health and Welfare, is an executive branch
agency of the State of Idaho and its main office is located in Ada County, Idaho.
4.

Regarding the allegations set forth in Paragraph 6 of the First Amended

Complaint, Defendants admit that Plaintiff Lynnette Patterson was hired by the Idaho
Department of Health and Welfare on June 22, 1986.
5.

With respect to the allegations set forth

In

Paragraph 7 of the First

Amended Complaint, Defendants deny that Plaintiff began working as a Medicaid fraud
investigator in 1996. Defendants admit only that Plaintiff transferred to the Medicaid
Fraud Unit in April 1996, but assert that she continued to work as a Welfare Fraud
Investigator until her promotion to the position of Program Supervisor in January 2002.
6.

Regarding the allegations contained in Paragraph 8 of the First Amended

Complaint. Defendants admit that Plaintiff was promoted to the position of Program
Supervisor in January 2002.
7.

With respect to the allegations set forth in Paragraph 9 of the First

Amended Complaint, Defendants deny that Plaintiff's employment was terminated by the
Idaho Department of Health and Welfare, either with or without cause. Defendants assert
that Plaintiff submitted her voluntary resignation from her employment with the
Department of Health and Welfare on March 16, 2007 and was permitted to use
approximately eighty (80) hours of vacation before her separation date of March 30,
2007.
8.

Regarding the allegations contained in Paragraphs 10 and 11 of the First

Amended Complaint, Defendants deny that Plaintiff's employment was materially and/or
DEFENDANTS' ANSWER TO FIRST AMENDED COMPLAINT
AND DEMAND FOR JURY TRIAL - 2
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negatively affected, that her employment was terminated, or that Defendants retaliated
against Plaintiff due to voiced concerns regarding alleged inappropriate conduct between
Plaintiff's supervisor and her peer/co-worker.
9.

Paragraph 12 of the First Amended Complaint does not appear to require a

response on the part of Defendants. To the extent a response is required, Defendants reallege their responses to Paragraphs 1 through 11 of the First Amended Complaint as if
fully stated herein.
10.

With respect to the allegations set forth in Paragraph 13 of the First

Amended Complaint, Defendants admit only that Plaintiff was an employee of the Idaho
Department of Health and Welfare, an agency of the State of Idaho, between June 1986
and March 2007.
11.

Regarding the allegations set forth in Paragraph 14 of the First Amended

Complaint, Defendants admit only that Plaintiff expressed her belief that preferential
treatment was occurring because of an alleged relationship between Plaintiff's supervisor
and a co-worker. Defendants assert that employees other than Plaintiff raised concerns
regarding a rumored relationship to the Division of Human Resources, which reported the
concerns to management.

Defendants specifically deny that any employee received

preterential treatment or that the terms and conditions of Plaintiff's employment were
materially and/or negatively impacted by the alleged relationship.
12.

Defendants deny the allegations set forth in Paragraph 15 of the First

Amended Complaint and re-allege their responses to the allegations contained in
Paragraph 14 of the First Amended Complaint.
13.

Defendants deny the allegations contained in Paragraph 16 of the First

Amended Complaint and specifically deny that Plaintiffs employment was terminated
for voicing complaints about an intra-office affair or for any other reason. Defendants
assert that Plaintiff submitted her voluntary resignation from her position with the
Department of Health and WeWue.
DEFENDANTS' ANSWER TO FIRST AMENDED COMPLAINT
AND DEMAND FOR JURY TRIAL - 3
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14.

Defendants deny the allegations contained in Paragraph 17 of the first

Amended Complaint. Defendants specifically deny that PiaintitThas suffered damages as
a direct and proximate result of any actions on the part of Defendants or that Defendants
engaged in any illegal adverse action.
15.

Paragraph 18 of the First Amended Complaint does not appear to require a

rt.:sponse on the part of Defendants. To the extent a response is required, Defendants reallt.:ge their responses to Paragraphs I through 17 of the First Amended Complaint as if
fully stated herein.
16.

Defendants deny the allegations contained in Paragraph 19 of the First

Amended Complaint, given the vague nature of the tenn "qualified for her position."
Defendants assert that there were legitimate issues with Plaintiff's job performance at the
time of rt.:signation from the Idaho Department of Health and Welfare.
17.

With respect to the allegations set forth in Paragraph 20 of the First

Amended Complaint,

Defendants admit only that Plaintiff has

exhausted her

administrative remedies regarding the allegations contained in Paragraph 20, pursuant to
the Idaho lIuman Rights Act.

Defendants deny the remainder of the allegations

contained in Paragraph 20.
18.

Defendants deny the allegations set forth in Paragraphs 21 and 23 of the

First Amended Complaint.
19.

Paragraph 22 of the First Amended Complaint does not appear to require a

response on the part of Defendants. To the extent a response is required, Defendants
deny that Plaintiff is entitled to an award of punitive damages pursuant to the Idaho
Human Rights
Act.
'-'
20.

Defendants deny that Plaintiff is entitled to any of the relief sought

Plaintiffs Prayer for

Reliet~

In

contained in the First Amended Complaint.

/1/
///
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FIRST AFFIRMATIVE DEFENSE
Plaintiffs Complaint fails to state a cause of action upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE
Defendants acted in a reasonable and prudent fashion, satisfying all duties, if any,
that they owed to Plaintiff under the rules, regulations, statutes, customs, policies and
usages of the State of Idaho.

THIRD AFFIRMATIVE DEFENSE
Plaintiff s claims are barred by the doctrine of waiver.

FOURTH AFFIRMATIVE DEFENSE
The Court lacks jurisdiction to hear Plaintiffs alleged causes of action against the
State of Idaho or its departments.

FIFTH AFFIRMATIVE DEFENSE
Plaintiff was guilty of negligent, careless, and/or intentional misconduct at the
time of and in connection with the matters, events, and damages alleged in her First
Amended Complaint. which conduct proximately caused or contributed to the events and
damages of which Plaintiff complains.

SIXTH AFFIRMATIVE DEFENSE
Plaintiff has failed to act reasonably and/or to otherwise mitigate her damages, if
any.

SEVENTH AFFIRMATIVE DEFENSE
No act or omission on the part of Defendants was the actual or proximate cause of
Plaintiff's damages, if any.

EIGHTH AFFIRMATIVE DEFENSE
Plaintiff has not been subjected to an adverse employment action.

NINTH AFFIRMATIVE DEFENSE
Plaintiff's alleged beliefs regarding preferential treatment and/or negative impacts
upon Plaintiffs employment purportedly due to the alleged relationship between
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Plaintiffs supervisor and her peer/co-worker were not good faith beliefs and did not have
a reasonable basis in fact.

ATTORNEY FEES
Defendants have been required to retain attorneys in order to defend this action
and are entitled to recover reasonable attorney fees pursuant to Idaho Code § 12-117.
Idaho Code § 6-2107, and/or any other applicable provisions of law and Rules of Civil
Procedure.
WI IEREFORE. Defendants pray for judgment against Plaintiff as follows:
I.

That Plaintiffs First Amended Complaint be dismissed with prejudice and

that Plainti fT take nothing thereunder;
2.

That judgment be entered in favor of Defendants on all claims for relief set

forth in Plaintiffs First Amended Complaint;
3.

That Defendants be awarded their costs, including reasonable attorney's

fees: and
4.

For such other and further relief as the Court deems just and equitable

under the circumstances.
DATED this 12th day of February, 2009.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
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CERTIFICATE OF SERVICE
I hereby certify that on the 12th day of February, 2009, I forwarded a true and
correct copy of the foregoing by the following method to:
Jason R. N. Monteleone, Esq.
JOHNSON & MONTELEONE, LLP
405 S. 8th St., Ste. 250
Boise. 10 83702

[BiJ'.S. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Electronic Mail
D Facsimile: (208) 947-2424
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LA WRENCE G. WASDEN
A TTORNEY GENERAL

A.M _ _ __

JUN 15 2009

STEVEN L. OLSEN

Chief of Civil Litigation

J. DAVID NAVARRO. Clerk

BRIAN B. BENJAMIN, ISB # 5422
KARIN D. JONES, ISB #6846

By E. HOLMES
DEPUTY

Deputy Attorneys General
P. O. Box 83720
Boise, 10 83720-0010
Telephone: (208) 334-2400
Facsimile:
(208) 854-8073
brian.benjamin@ag.idaho.gov
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
THE STATE OF IDAHO, IN AND FOR COUNTY OF ADA

LYNETTE PATTERSON,

) Case No. CV OC 07 17095
)

v.

) DEFENDANT'S MOTION FOR
) SUMMARY JUDGMENT

STATE OF IDAHO, DEPARTMENT OF
HEAL TH AND WELFARE and
JOHN/JANE DOES I THROUGH X,
whose true identities are presently
unknown,

)
)
)
)
)
)

Plaintiff,

Defendants.
COME NOW Defendants State of Idaho, Department of Health and Welfare, and
John/Jane Does I through X (hereinafter collectively referenced as "Defendant"), by and through
their undersigned counsel of record, and hereby move this Court to dismiss this case as a matter
of law, pursuant to Rule 56(c) of the Idaho Rules of Civil Procedure. This Motion is supported
by the Memorandum in Support of Defendant's Motion for Summary Judgment, Statement of
Undisputed Facts in Support of Defendant's Motion for Summary Judgment, and Affidavits of

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - I
,A

oooJRIGIN L

Richard Armstrong, Brian Benjamin, David Butler, Heidi Graham, Mond Warren, Monica
Young, and Bethany Zimmerman, filed herewith.
DATED this 15 th day of June, 2009.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

By

/}~ L ~/'l

BRIAN B. BENJAM~
KARIN D. JONES

Deputy Attorneys General

CERTIFICATE OF SERVICE
th
I hereby certify that on the 15 day of June, 2009, I forwarded a true and correct
copy of the foregoing DEFENDANT'S MOTION FOR SUMMARY JUDGMENT by
the following method to:
Jason R. N. Monteleone, Esq.
JOHNSON & MONTELEONE, LLP
405 S. 8th St., Ste. 250
Boise, ID 83702

OU.S. Mail
~and Delivery
Certified Mail, Return Receipt Requested
Electronic Mail
Facsimile: (208) 947-2424

o
o
o

KARIN

D. JONES

Deputy Attorneys General
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A.M----

LAWRENCE G. WASDEN

ATTORNEY GENERAL
L. OLSEN
Chief of Civil Litigation
STEVEN

# 5422
D. JONES, ISB #6846
Deputy Attorneys General
P. O. Box 83720
Boise, ID 83720-0010
Telephone: (208) 334-2400
Facsimile:
(208) 854-8073
brian.benjaminr(]ag.idaho.gov
Attorneys for Defendant

BRIAN B. BENJAMIN, ISB
KARIN

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
THE STATE OF IDAHO, IN AND FOR COUNTY OF ADA

LYNETTE PATTERSON,
Plaintiff,
v.
STATE OF IDAHO, DEPARTMENT OF
HEAL TH AND WELFARE and
JOHN/JANE DOES I THROUGH X,
whose true identities are presently
unknown,

) Case No. CV OC 07 17095
)

)
)
)
)

STATEMENT OF UNDISPUTED
FACTS IN SUPPORT OF
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

)
)
)
)

Defendants.

COME NOW Defendants State of Idaho, Department of Health and Welfare, and
Jolm/Jane Does I through X (hereinafter collectively referenced as "Defendant," "IDHW," or
'"the Department"), by and through their undersigned counsel of record, and hereby submit this
Statement of Undisputed Facts in Support of Defendant's Motion for Summary Judgment. The
following facts in this matter are not in dispute:
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t

1)

PlaintifT Lynette Patterson commenced her employment with the Department, as a

Welfare Fraud Investigator, in approximately 1986. (Affidavit of Brian Benjamin ("Benjamin
Aff."), Ex. 1, pp. 8-9.) In approximately 1996, Mond Warren, who held the position of Medicaid
Unit Supervisor at that time, became Plaintiffs direct supervisor. (Id. at 22); (Affidavit of Mond
Warren ("Warren AiT."),

~

l.)

At that point in time, Mr. Warren and PlaintitTworked together

well and developed "a pretty good friendship." (Benjamin Aff., Ex. 1, p. 22.) Mr. Warren
became the Medicaid Fraud and Utilization Review Manager in November 1997, then became
the Bureau Chief of the Audits and Investigations Bureau in February 2003. (Warren Aff.,

~

1.)

Throughout these title changes, and for the remainder of Plaintiff s employment with the
Department, Mr. Warren remained Plaintiffs direct supervisor. (ld.) Mr. Warren, in turn, was
supervised by David Butler, the Deputy Director of Support Services and Division Administrator
of the Division of Management Services, beginning in August 2003. (Affidavit of David Butler
("Butler Aff."),
2)

~

1.)

In approximately January 2002, Mr. Warren promoted Plaintiff to the position of

Program Supervisor. (Warren Aff.,

~~

1, 3); (Benjamin Aff., Ex. 1, pp. 22-23.)

As Program

Supervisor, Plaintiff oversaw the Welfare Fraud Unit ("Fraud Unit.") (Warren Aff.,

~

3.) Mr.

Warren, as Bureau Chief of the Audits and Investigations Bureau, oversaw several work units
within IDHW's Division of Management Services, including the Fraud Unit supervised by
PlaintifT and the Surveillance Utilization and Review Unit ("SUR Unit") supervised by Lori
Stiles. (Warren Aff.,

~

2 and Ex. 1); (Butler Aff.,

~

1.) In general, the Fraud Unit consisted of

Welfare Fraud Investigators who investigated fraud by individuals receiving welfare benefits,
while the SUR unit consisted of SUR Analysts who investigated provider fraud regarding
Medicaid payments. (Warren Aff.,

~

2); (Affidavit of Heidi Graham ("Graham Aff."), ,[ 10.)

Personnel from both the fraud and SUR units would sometimes work investigations together.
(Warren AfT.,
3)

~

3.)

In approximately 1999 or 2000, Mr. Warren and Ms. Stiles (who became the

supervisor of the SUR Unit in approximately 2002) became romantically involved. (Warren
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Ail, ~ 4.) The relationship lasted approximately one year, but Mr. Warren and Ms. Stiles never
displayed affection in the workplace. (Id.) Until December 2004, IDHW was unaware of the
relationship, which Mr. Warren and Ms. Stiles kept private. (hi.) After Mr. Warren and Ms.
Stiles ended their relationship, they would sporadically engage in intimate encounters, with
several months passing between each such encounter. (Id.)
4)

Between July and December 2004, staff raised vague concerns with Senior

Human Resource C'HR") Specialist Bethany Zimmerman that Mr. Warren and Ms. Stiles might
be engaged in a romantic relationship. (Graham Aff.,
("Zimmerman AfC"),

~I~l

~

4); (Affidavit of Bethany Zimmerman

3-4.) This was first brought to Ms. Zimmerman's attention by SUR

Unit Analyst Greg Snider, who inquired about IDHW's policy on "interoffice romances."
(Zimmerman AfT,

~l

3.) Accordingly, in September 2004, Mr. Butler and HR representatives

questioned Mr. Warren and Ms. Stiles about the rumored relationship. (Graham Aff.,

~l~

5-6);

(Butler AfT., ~ 3); (Warren Aff., ~ 5); (Zimmerman Aff., ~ 5.) Initially, Mr. Warren and Ms.
Stiles denied the existence of a relationship. (ld.)
5)

After Ms. Zimmerman continued to hear rumors from staff of an alleged romantic

relationship between Mr. Warren and Ms. Stiles that staff felt might be leading to preferential
treatment of the SUR Unit by Mr. Warren, Civil Rights Manager Heidi Graham began
conducting an investigation into the matter in December 2004. (Graham Aff.,
~l~

~

7); (Butler AfT,

3, 5.) After the commencement of the investigation, Mr. Warren met with his supervisor, Mr.

Butler, and admitted to Mr. Butler that he and Ms. Stiles had had a romantic relationship
approximately five years earlier, but indicated that the relationship had ended. (Graham AfT, ~I
8); (Butler Aff.,

~

4); (Warren Aff.,

~

5.) Mr. Butler immediately informed HR Administrator

Diana Jansen, Employee Relations Manager Monica Young, and Ms. Graham of Mr. Warren's
admission.

(Butler Aff.,

~

4.)

When Ms. Graham interviewed Mr. Warren and Ms. Stiles

(separately) as part of her investigation in January 2005, they admitted that they had had an
intimate, consensual relationship several years earlier, but stated that it had ended.
AfT., ~ 24.)

(Graham

Mr. Warren informed Ms. Graham that he went to great lengths to avoid the
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appearance of preferential treatment towards Ms. Stiles, and as a result Ms. Stiles had a less
desirable office than Plaintiff and was paid considerably less than Plaintiff for doing the same
type of work, among other examples. (Id.)
6)

Ms. Graham interviewed Plaintiff on December 28, 2004 as part of her

investigation. (Graham Aff., ~ 9.) The primary focus of Plaintiffs concerns, as expressed to Ms.
Graham during the interview, appeared to be Plaintiffs belief that Ms. Stiles had become less
interested in working collaboratively with the Fraud Unit after Plaintiff had communicated her
opinion that the SUR Unit Analysts were not competent to investigate criminal matters and that
only Investigators in Plaintiff's Fraud Unit should conduct criminal and civil investigations. (ld.
at

~'l

11-15). Indeed, when Mr. Butler began his employment with the Department, he observed

tension between the Fraud Unit and SUR Unit based upon the fact that the Fraud Unit claimed to
have superior experience as "Investigators" of fraud and abuse than the "Analysts" who worked
in the SUR Unit. (Butler Aff.,

~

2.) Plaintiff stated to Ms. Graham that she believed Mr. Warren

permitted relations between the two Units to degrade because he provided preferential treatment
to Ms. Stiles, on the basis of their previous romantic relationship. (Graham Aff., '114.)
7)

Ms. Graham thoroughly investigated staff members' assertions of alleged

preferential treatment of the SUR Unit by Mr. Warren, including Plaintiffs expressed concerns.
(Graham AfT.,

~'[

16-36 and Exs. 2-5); (Butler Aff.,

~

5.) Ms. Graham concluded, after her

investigation, that any differences complained of by Fraud Unit staff regarding the SUR Unit
were either: inconsequential, based upon mere perception and lacking a factual basis, the result
of legitimate program needs, or involved mere territorial rivalries between the two units.
(Graham Aff., ~ 36); (Butler AfT., ~ 5.) Specifically, Ms. Graham investigated the following
concerns and found them to be unsubstantiated and/or inconsequential, as discussed in much
greater detail in the Affidavit of Heidi Graham, filed herewith:
a)

Degraded relations between the units. Ms. Graham concluded that Ms.

Stiles had been acting cooperatively, but that Plaintiff appeared to be acting rude and territorial.
(Graham AfT., ~ 15); (see also Butler Aff., ~ 2.)
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b)

A salary increase given to the SUR unit in 2004. Ms. Graham found that

Mr. Butler made the decision not to replace the SUR Unit's vacated clerical support position and
to redistribute the salary savings among the SUR Unit employees who were absorbing the extra
duties.

(Graham Aff.,

~~

16-17 and Ex. 2); (Butler Aff.,

~

11.) The Fraud Unit employees

benefited from a similar salary redistribution Mr. Butler proposed in July 2005, after two vacant
positions were not filled. (Butler Aff., ~ 12 and Ex. 3.) When there was money available for pay
increases, it was Mr. Warren's practice to get recommendations from all managers, including
Plaintiff and Ms. Stiles, for the staff in their units. (Warren Aff.,

~

12.) Mr. Warren would then

fonvard those recommendations to Mr. Butler, who would make the actual decisions affecting
pay increases. (Warren Aff.,
c)

~

12); (Butler Aff.,

~

12.)

SUR Unit's requests for equipment allegedly given higher priority. Ms.

Graham found that there was no evidence supporting this allegation. (Graham Aff., 'l~ 18-20.)
Fraud Unit staff members had received new computers under IDHW's computer-replacement
program, while the SUR Unit and Fraud Unit shared scanners, laptops, and cameras. (Graham
AtT.,

'1

19.) Mr. Warren had little control over monies directed to either program, but instead

passed on information to senior management, who approved budget allocations. (ld.); (Warren
Aff.,

~

13.) Both units benefited from purchases of equipment made from funds enhanced by

federal matching associated with the SUR Unit. (Warren Aff.,
d)

~

13.)

Ms. Stiles' alleged possession of a personal key to an evidence room. Ms.

Graham found that Ms. Stiles did not have such a key and that Mr. Warren knew nothing about
how keys to the evidence room were allocated. (Graham Aff.,
e)

~

21.)

Ms. Stiles' receipt of two file cabinets formerly belong to Fraud Unit

employees. Ms. Graham found that legitimate reasons supported this allocation and that Ms.
Stiles had also provided a nice mahogany desk to an employee in the Fraud Unit. (ld. at

~'i

22-

23.)
f)

Ms. Stiles' salary versus Plaintiff's salary. Ms. Graham found that Ms.

Stiles was paid $1.20 less per hour than Plaintiff. (Id. at ~ 25 and Ex. 3.)
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g)

Salaries of SUR Unit staff versus salaries of Fraud Unit staff.

Ms.

Graham found that SUR Unit staff were paid less than Fraud Unit staff and that pay increase
decisions were made by Mr. Butler, not Mr. Warren. (ld. at ~~ 26-29 and Ex. 4); (Butler Aff., ~1~1

5, 11.)
h)

Mr. Warren allegedly meeting frequently with Ms. Stiles.

Ms. Graham

found that Mr. Warren was available to all employees he supervised and that Ms. Stiles and
Plaintiff were able to schedule meetings with Mr. Warren as necessary. (Graham Aff., ~130.)
i)

Mr. Warren allegedly speaking more highly of the SUR Unit's activities

than of the Fraud Unit's activities. Ms. Graham found that there was no basis to conclude that
Mr. Warren made improper or disparate representations regarding the Fraud Unit. (Graham AfT.,
~I

31 and Ex. 5.) Notably, the SUR unit was more efficient at recovering Medicaid dollars and

had statistically higher dollar per person recovery rates. (Butler Aff.,
j)

~

2.)

Plaintiffs belief that her job classification should have been reclassified to

something similar to an Insurance Investigation Supervisor. Ms. Graham found that Mr. Warren
had referred Plaintiffs request for reclassification to IDHW's HR, who reviewed the request
with the Idaho Division of Human Resources, but that ultimately it was determined that
Plaintiffs position was properly classified as a Program Supervisor.
(Zimmerman Aff.,
8)

~

(Graham AtT.,

~

35);

6.)

Ms. Graham shared the findings of her investigation with HR Administrator

Diana Jansen and IDHW's Deputy Attorney General, Melissa Vandenberg. (Graham Aff., ~I~I
36-37.) Ms. Graham concluded that while a consensual relationship between Mr. Warren and
Ms. Stiles had occurred several years earlier, there was no evidence of substantive preferential
treatment of the SUR Unit or Ms. Stiles. (ld. at ~ 36.) In January 2005, Employee Relations
Manager Monica Young debriefed statT in the Fraud and SUR Units regarding the general
outcome of the investigation. (Graham Aff., ~~[ 37-38 and Ex. 6); (Butler Aff., ~I 5); (Affidavit of
Monica Young ("Young AfT. "), ~ 7 and Ex. 1.) When Ms. Young attempted to debrief Plaintiff
on January 27,2005, Plaintiff became very upset and interrupted Ms. Young's discussion of the
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investigation findings. (Graham Aff.,

~

39); (Young Aff.,

~

8 and Ex. 2.) Ms. Young urged

Plaintiff numerous times to let her complete the debriefing so that Plaintiff would be fully
informed of the results of the investigation, but Plaintiff cut her off and stormed out of the office
before the debriefing could be completed. (Young Aff., ~ 8 and Ex. 2.)
9)

Following the investigation, Mr. Warren considered moving either the SUR Unit

or the Fraud Unit under the supervision of Steve Bellomy, a Financial Specialist Principal, based
upon Mr. Warren's admission of a prior romantic relationship with Ms. Stiles. (Warren AfT.,
6.)

~

However, Mr. Bellomy informed Mr. Butler that he did not wish to take on that

responsibility at that time. CId.) Since Ms. Graham's investigation had found no evidence of
preferential treatment and since Mr. Warren and Ms. Stiles had indicated that their relationship
had ended years earlier, Mr. Butler made the decision not to make any changes at that time. (Id.)
However, Mr. Butler issued to Mr. Warren a disciplinary Notice of Employment Status Letter on
February 7, 2005, due to the fact that Mr. Warren had displayed poor judgment by initially
failing to respond honestly when the Department inquired into his relationship with Ms. Stiles.
(ld. at ~16 and Ex. 2); (Butler Aff., ~ 7 and Ex. 1.)
10)

While Mr. Warren was aware of the general allegations involved in the

investigation, he was never informed of who made the complaint or allegations. (Warren AiT.,

~l

5.) Ms. Graham debriefed Mr. Warren in January 2005 and notified him that she had not found
any evidence of preferential treatment towards Ms. Stiles or the SUR Unit. (Id. at ~16).
11)

On February 9, 2005, Plaintiff asked Mr. Butler to attend one of the Fraud Unit's

meetings. (Butler Aff.,

~

8.) The Fraud Unit, as a group, voiced concerns regarding a perception

of Mr. Warren favoring the SUR Unit and provided Mr. Butler with an "Issues Memorandum."
(ld. at

~~l

8-9 and Ex. 2.) Mr. Butler provided Ms. Graham with the written information, but

there was no new information or claims beyond what Ms. Graham had already investigated.
(ld.); (Graham Aff.,

~l

40 and Ex. 7.) Mr. Butler also advised Plaintiff that she could speak to

Ms. Graham about the documents if she wished to do so. (Butler Aff.,

~

9); (Benjamin Aff., Ex.

1, p. 49.)
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12)

In May 2005, Mr. Warren provided Plaintiff with her performance evaluation,

which was rated as "Achieves Performance Standards." (Warren Aff., ~ 7 and Ex. 3.) Senior
HR Specialist Bethany Zimmerman had reviewed the evaluation and supporting documentation,
which she feIt appeared to be appropriate. (Zimmerman Aff., ~ 9.) The evaluation noted that
Plaintiff had not completed one of her performance objectives (completing a unit policy and
procedure manual for Mr. Warren's review by July 1, 2004.) (Warren Aff., ~ 7 and Ex. 3.)
Plaintiff asserted that she had, in fact, completed the performance objective and submitted
written comments to that effect; however, Mr. Warren did not believe that the task had been
completed timely.

(Id.)

Mr. Warren and Mr. Butler granted Plaintiff's request to allow her

written comments to become part of her evaluation. (ld.); (Butler Aff.,

~

10); (Benjamin Aff.,

Ex. 1, p. 57.)
13)
AfT.,

~

At Plaintiff's request, Ms. Graham met with Plaintiff on May 25, 2005. (Graham

41); (Benjamin Aff., Ex. 1, p. 49.) During the meeting, Plaintiff alleged that there was

"hostility" between the Fraud and SUR Units and that things had gotten worse since the
investigation. (Graham Aff.,

~

41.) However, Plaintiff did not provide any details or instances

to support her assertion, beyond claiming that her May 2005 performance evaluation was
"retaliatory." (Id.); (Benjamin Aff., Ex. 1, p. 50.) Ms. Graham offered Plaintiff the opportunity
to provide details about why she believed the evaluation to be retaliatory, but Plaintiff refused to
do so. (Id.) Ms. Graham also told Plaintiff, during the May 2005 meeting, that she and/or her
staff could submit additional information regarding new concerns of favoritism, hostility, or
retaliation and that Ms. Graham would review that information. (Graham AfT., '141); (Benjamin
AtT., Ex. I, p. 50.)

However, Plaintiff informed Ms. Graham that she would not give her any

information. (ld.) Indeed, Plaintiif did not provide any new details or information regarding her
general allegations.

(Graham Aff.,

~

41.)

Plaintiff had available to her the Department's

statutorily-mandated problem-solving process, had she wished to formally grieve her
performance evaluation or other job-related concerns. (Y oung Aff., ~ 9 and Ex. 3); (Benjamin
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Ail, Ex. I, pp. 104-06.) However, Plaintiff did not file any problem-solving requests. (Graham
AfT., '141); (Zimmerman Aff., ~ 9); (Benjamin Aff., Ex. 1, p. 107.)
14)

More than a year later, on September 27, 2006, Plaintiff met with the new

Director of IDHW, Dick Armstrong. (Graham Aff.,
("Armstrong Aff."),

~

~

42); (Affidavit of Richard Armstrong

2 and Ex. 1.) Plaintiffs complaints to Director Armstrong were identical

to the issues raised with Ms. Graham in December 2004; Plaintiff did not provide Director
Armstrong with any new information or information related to recent allegations. (ld.) Director
Armstrong met with Mr. Butler to discuss Plaintiff's concerns, and Mr. Butler referred the
Director to Ms. Graham, who met with him on October 19, 2006. (Graham Aff.,
AfI,

,r

14); (Armstrong Aff.,

~

3.)

~

42); (Butler

Ms. Graham explained to Director Armstrong in detail her

December 2004-January 2005 investigation. (Graham Aff.,

~

42); (Armstrong Aff.,

~

3.) On

November 22, 2006, Director Armstrong met with Plaintiff to discuss his review of her concerns,
advising her that because she had not brought any new allegations or information forward, he
was not going to re-open the investigation. (Graham Aff.,

~

42); (Armstrong AfI,

~'13-4

and Ex.

1.) Director Armstrong informed Plaintiff, however that he was interested in addressing her

request for recognition and credit for the work of the Fraud Unit.
(Armstrong Aff.,

~

(Graham AfI,

~

42);

4 and Ex. 1.) Director Armstrong accordingly directed the Department's

Public Information Officer to prepare a news release about the Fraud Unit's activities in Eastern
Idaho. (Graham Aff., ~ 43 and Ex. 8); (Armstrong Aff.,
15)

~

4.)

On March 16, 2007, Mr. Warren provided Plaintiff with a draft performance

evaluation which he had rated as "Does Not Achieve Performance Standards," as well as an
accompanying performance memorandum, explaining Mr. Warren's concerns with Plaintiffs
performance in detail. (Warren Aff., ~~ 14-21 and Exs. 7, 8, 12.)

The two primary issues in the

draft evaluation and accompanying performance memorandum involved staff involvement in
searches and the continued use of deferred prosecution agreements. (ld.)
First, Mr. Warren believed that Plaintiff had misrepresented to him the extent to which
IDHW staff had been involved in searches, as he discovered that staff members actively
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participated in searches, in violation of an Idaho Supreme Court case holding that such actions by
non-law enforcement individuals could render the search illegal. (Warren Aff., ~ 15 and Exs. 68.) Staff members from the Fraud Unit did, in fact, actively participate in searches, but Plaintiff
represented to Mr. Warren that staff merely "assist[ed] law enforcement doing the searches."
(Benjamin AfT, Ex. 1, pp. 83, 89,95); (Warren Aff.,

~

15 and Ex. 6).

Mr. Warren also discovered that Plaintiff's staff had continued to utilize deferred
prosecution agreements after Mr. Warren had specifically instructed Plaintiff that they were no
longer supposed to do so. (Warren Aff.,

~~

16-18 and Es. 6, 8, 10.) Plaintiff does not dispute

that she was at fault in having failed to notice and report these issues. (Benjamin Aff., Ex. 1, pp.
99-100.)
In addition to the above, primary concerns, Mr. Warren had concerns with other issues
regarding Plaintiff's performance, including Plaintiff's lack of communication with Mr. Warren,
Plaintiff's provision of misinformation regarding cases to Mr. Warren, and Plaintiff becoming
involved in an internal employee investigation without briefing management or involving HR, as
required by Department policy. (Warren AfT., ~~ 14, 19 and Exs. 6, 7.)
16)

Mr. Warren had prepared the draft performance evaluation utilizing his supervisor

notes of events and discussions with Plaintiff throughout the performance rating period. (Warren
Aff.,

~I

14 and Ex. 6.)

Department policy required that Mr. Warren draft the evaluation in

consultation with HR, given the rating of "Does Not Achieve Performance Standards;" therefore
Ms. Young assisted Mr. Warren in preparing the draft evaluation. (Warren Aff.,
Ex. 7); (Young Afl,

~'11O-11.)

~~l

14,20 and

Ms. Young interviewed Mr. Warren extensively to ascertain the

nature and duration of Plaintiff's performance issues, including reviewing documentation
supporting Mr. Warren's concerns. (Young Aff.,

~

11.) Following this thorough analysis, Ms.

Young was satisfied that Mr. Warren's evaluation and rating of Plaintiff was justified. (Y oung
Aff.,

~~

11-12.) Mr. Warren also met with Mr. Butler while preparing the draft evaluation in

order to discuss the unsatisfactory performance issues he planned to include in the evaluation and
to provide Mr. Butler with documentation supporting those issues. (Butler AfC ~ IS.)
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17)

Department policy requires supervisors to meet with subordinates to discuss draft

performance evaluations before they are finalized; the employee then has an opportunity to give
the supervisor input into the final evaluation. (Graham Aff.,

~

44.) When Mr. Warren e-mailed

to Plaintiff the draft evaluation and performance memorandum at 10:00 AM on March 16,2007,
he also scheduled a meeting with her for 2:00 PM that same day, in order to provide Plaintiff
with the opportunity to discuss the draft evaluation. (Warren AfT.,

~

20 and Ex. 11.) Mr. Warren

did not have any plans or intentions to terminate Plaintiff's employment; his intent was to work
with her to help her improve in the areas of her job performance about which he felt legitimately
concerned. (Warren Aff., '120 and Ex. 7.)
18)

Before the 2:00 meeting could take place, Plaintiff submitted her resignation from

the Department, via a resignation letter sent bye-mail to Mr. Warren. (Graham Aff.,
(Warren AiT.,

~

,r 44);

21 and Ex. 13); (Benjamin Aff., Ex. 1, pp. 102-04.) Plaintiff left work that day

without discussing the draft evaluation
Department. (Warren Aff.,

~

or her decision to resign

with anyone at the

21); (Benjamin AfT., Ex. 1, pp. 102-04.) Plaintiff never requested

another meeting with anyone at the Department to discuss her concerns; nor did Plaintiff file a
problem-solving request regarding her draft evaluation, even though she had the right and
opportunity to do so.

(Warren Aff.,

~

21); (Benjamin Aff., Ex. 1, pp. 102-07.) Because of

Plaintiffs resignation, the draft evaluation was never finalized or signed. (Warren AfT., '\21 and
Ex. 7.)
19)

Plaintiff did not work at the Department after March 16, 2007. (Warren Aff.,

'i

21); (Benjamin Aff., Ex. 1, p. 104.) Although her resignation letter indicated that she was
resigning effective March 30, 2007, Plaintiff was permitted to use eighty hours of vacation leave
between March 16th and March 30 th and did not return to the Department during that time.
(Warren AfT., ,r 21 and Ex. 13); (Benjamin Aff., Ex. 1, p. 104.)
20)

Plaintiff filed her Complaint and Demand for Jury Trial

In

this matter on

September 25,2007. (Complaint and Demand for Jury Trial.)
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21)

Counsel for

IDHW took Plaintifrs deposition in this matter on May 19, 2009.

(Benjamin Aff., ~ 2 and Ex. 1.) During her deposition, Plaintiff clarified that she believed the
below-listed issues to have been retaliation against her. Each of these issues is discussed in
much greater detail in the affidavits filed herewith, as cited below. Plaintiff, who was asked at
her deposition to provide all examples of alleged retaliatory conduct, did not provide specific
examples beyond the following. (See Benjamin Aff., Ex. 1.)
a)

Mr. Warren's and Ms. Stiles' alleged tone and attitude towards Plaintiff

and her staff. (Benjamin Aff., Ex.!, pp. 54-56, 73.)
b)

Plaintiffs May 2005 Performance Evaluation.

(ld. at 56-57.)

The

undisputed facts surrounding this evaluation are discussed in Paragraphs 12 and 13, above.
The Investigation and discipline of Fraud Investigator George Thornton.

c)

(Benjamin Aff., Ex. 1, pp. 66-69.) In the fall of 2004, Plaintiff raised the allegation that a SUR
Analyst, Lilly Winterbottom, had been padding her timesheets. (Id. at 66-67); (Warren AfT.,
8-9); (Young AtT.,

~

'1~1

5.) Ms. Young investigated Plaintiffs allegations and determined that the

evidence did not support the conclusion that Ms. Winterbottom had padded her timesheets.
(Warren Aff., ~ 9); (Young Aff., ~~ 5-6.)
taken. (Young AfT.,

~

She therefore recommended that no discipline be

6.) Based on HR's recommendation, Mr. Warren took no action with

respect to Ms. Winterbottom. (Warren Aff.,

~

9.)

Subsequently, in the summer of 2005, Ms. Zimmerman investigated an allegation that
Fraud Investigator George Thornton had been using a state vehicle for his daily commute
between Sandpoint and Coeur d'Alene, Idaho, and had been counting his commuting time as
hours worked. (Warren Aff.,
AlT.,

~

~

13); (Zimmerman Aff.,

8); (Benjamin AfT., Ex. 1, p. 67); (Young Aff.,

'1 7.)

~~

3-4); (Butler

This issue was completely separate from the investigation

into Ms. Winterbottom's alleged conduct. (Warren Aff.,

~

8.) Ms. Zimmerman's investigation

substantiated the allegations regarding Mr. Thornton's improper use of the state vehicle, and she
~

accordingly recommended the disciplinary dismissal of Mr. Thornton.

(Warren Aff.,

(Young Aff., ~'r 3-4); (Butler Aff., ~ 13); (Zimmerman Aff., ~~ 7-8.)

Plaintiff agreed that
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violations had occurred and warranted some disciplinary action, but did not want Mr. Thornton to
be dismissed. (Benjamin Aff., Ex. 1, 67-68); (Butler AfT., ~ 13); (Zimmerman Aff., ~ 8.) Mr.
Butler and Mr. Warren accepted Plaintiffs suggestion and decided to suspend Mr. Thornton for
one week without pay, rather than firing him. (Benjamin Aff., Ex. 1, p. 69); (Warren AfT., ~ 8);
(Young Aff.,

~

4); (Butler Aff.,
d)

~

13); (Zimmerman Aff.,

~

8.)

The 2006 reorganization of the Units. (Benjamin Aff., Ex. 1, pp. 58-61.)

In 2006, Mr. Warren made some organizational changes within the Fraud and SUR Units,
separating the units so that Plaintiff's Fraud Unit would be solely responsible for Welfare Fraud
cases and the newly named Medicaid Fraud and Utilization Review Unit (supervised by Ms.
Stiles) would be solely responsible for Medicaid provider fraud and abuse. (Warren Aff.,

~

10.)

Mr. Warren decided to reassign two Fraud Investigators, Tawni Limesand and Eileen Williams,
to the Medicaid Fraud and Utilization Review Unit, based upon the work needs of the bureau for
Medicaid provider investigations, Ms. Limesand's experience doing provider investigations, and
Ms. Limesand's and Ms. Williams' expressed desire for the reassignment. (ld.)
During that same time period, the Fraud Unit was relocated from the building on State
Street in Boise to the Westgate building on Fairview Avenue, due to the fact that Mr. Butler had
to make room in the State Street building for a new Division of Behavioral Health recently
created by the Legislature. (ld. at ~ 11.) The move to the Westgate building benefited the Fraud
Unit, as the Unit already had one of its Investigators located there, and as the welfare case
workers were also located at that building. (IQJ
The fax machine/printer from the State Street office had been shared by the Fraud and
SUR Units when both units were located in the building; thus they remained in the building to
continue being utilized by staff remaining in the building.

(ld.)

The Fraud Unit eventually

received the equipment they needed at the new office. (Benjamin Aff., Ex. 1, p. 61.) In the
meantime, Plaintiff did not bring to Mr. Warren's attention any alleged deficiencies in office
equipment; if she had, Mr. Warren would have assured that the unit had access to such
equipment. (Warren Aff,

~

11.)
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e)

The 2004 salary increase given to the SUR Unit. (Benjamin AfI, Ex. 1, p.

79.) This issue is discussed in more detail in Paragraph 7(b), above.
f)

The requirement that the Fraud Unit answer the telephone during normal

business hours. (Benjamin Aff., Ex. 1, pp. 74-76.) In approximately 2005, Mr. Warren began
requiring the Fraud Unit to answer its telephones, including the fraud hot line, during normal
business hours. (Id.) Plaintiff herself was the one to initially suggest that someone should be
there to answer the telephones, in order to provide "good customer service." (ld. at 74.)
g)

A delay in providing requested equipment. specifically new digital

cameras, to the Fraud Unit. (ld. at 77-78.) Purchasing equipment for the SUR and Fraud Units
involved budget issues over which Mr. Warren had little to no control, and any equipment
purchases had to be approved by Mr. Warren's supervisor, Mr. Butler. (Warren Aff.,

~

13.) Prior

to 2005, the SUR and Fraud Units shared scanners, digital cameras, and other portable equipment
for use in the field during investigations; all of the equipment could be checked out by any staff
from either the SUR Unit or the Fraud Unit.

(ld.) The federal mandate for the SUR Unit

provided matching funds when purchasing equipment for their investigation purposes. (Id.) In
2005, Mr. Warren sought approval from Mr. Butler to purchase new equipment with funds from
penalty or sanctions dollars the SUR Unit collected from Medicaid provider cases, as well as
SUR federal matching funds. (ld.) Despite the fact that the money was funded by SUR Unit
collections and SUR federal matching, both the SUR Unit and the Fraud Unit benefited from this
purchase, which included several new digital cameras for both Units to share, new portable
scanners, and new laptop computers for everyone in both Units. (ld.)
h)

Limitations on the Fraud Unit's use of deferred prosecution agreements.

(Benjamin Aff., Ex. 1, p. 39.) Mr. Warren informed Plaintiff in the fall of 2006 that IDHW did
not have the authority to exonerate a provider or individual from criminal prosecution, as that
authority instead lies with the prosecutor; thus, Mr. Warren stated that the Fraud Unit staff
should not be entering into deferred prosecution agreements. (Warren Aff., ,r'116-17.)
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22)

Plaintiff did not specifically raise the issues of her March 2007 performance

evaluation or March 2007 resignation as examples of retaliation during her deposition in this
matter. (See Benjamin AfT., Ex. 1.)
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
THE STATE OF IDAHO, IN AND FOR COUNTY OF ADA

LYNETTE PATTERSON,
Plaintiff,
v.
STATE OF IDAHO, DEPARTMENT OF
HEALTH AND WELFARE and
JOHN/JANE DOES I THROUGH X,
whose true identities are presently
unknown,

)
)
)
)
)
)
)
)
)
)

Case No. CV OC 07 17095

MEMORANDUM IN SUPPORT OF
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

Defendants.
Defendants State of Idaho, Department of Health and Welfare, and John/Jane Does I
through X (hereinafter collectively referenced as "Defendant," "IDHW," or "'the Department")
seek dismissal of Plaintiff Lynette Patterson's claims as a matter of law, pursuant to Rule 56(c)
of the Idaho Rules of Civil Procedure. Plaintiffs claim under the Idaho Protection of Public
Employees Act C"IPPEA"), Idaho Code § 6-2101 et seq., is time-barred. Plaintiffs retaliation
claim brought under the Idaho Human Rights Act ('"IHRA"), Idaho Code § 67-590 I el seq., fails
because Plaintiff cannot demonstrate any of the prima filcie elements of her case; neither can
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Plaintiff meet her burden of demonstrating that IDHW's legitimate, nondiscriminatory reasons
for its actions were instead pretext for retaliation against Plaintiff.

BACKGROUND
IDHW hereby incorporates the facts set forth in the Statement of Undisputed Facts in
Support of Defendant's Motion for Summary Judgment ("Defendant's Facts"), filed herewith.
As discussed in detail in Defendant's Facts, Plaintiff Lynette Patterson was employed by IDHW
as a Supervisor of the Welfare Fraud Unit ("Fraud Unit").

(Defendant's Facts,

~

In

1.)

December 2004 and January 2005, IDHW Civil Rights Manager Heidi Graham investigated
rumors that Plaintiff's supervisor, Bureau Chief Mond Warren, had engaged in a romantic
relationship with the Supervisor of the Surveillance Utilization and Review Unit ("SUR Unit"),
Lori Stiles. (ld. at

~~

4-7.) Staff members complained of a perception of favoritism displayed by

Mr. Warren to Ms. Stiles and the SUR Unit under her supervision. (ld.). Plaintiff participated in
this investigation by providing a statement to Ms. Graham on December 28, 2004. (ld. at

~

6.)

After a thorough investigation, Ms. Graham concluded that Mr. Warren and Ms. Stiles had, in
fact, been involved in a prior consensual, romantic relationship, but that there was no evidence of
any actual preferential treatment. (ld. at ~ 7.)
Although Plaintiff again asserted - in February 2005, May 2005, and September 2006 that she believed Mr. Warren had displayed favoritism towards Ms. Stiles and the SUR Unit, she
failed to provide the Department with any new or additional information beyond that which she
had provided to Ms. Graham during the December 2004 investigation. (ld. at

~~

11, 13-14.)

On March 16,2007, more than two years after Ms. Graham's investigation, Mr. Warren issued to
Plaintiff a draft performance evaluation containing some significant and legitimate concerns
regarding Plaintiffs job performance.

(ld. at

~~

15-17.) Plaintiff immediately submitted her

resignation from the Department, without discussing with anyone from the Department her
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decision to resign and/or any concerns she had regarding the draft performance evaluation. (ld.
at ~ 18.) She did not return to work after March 16,2007. (Id. at ~ 19.)
1

ST ANDARD OF REVIEW

"Summary judgment is appropriate when the pleadings, affidavits, and discovery
documents before the court indicate that no genuine issue of material fact exists and that the
moving party is entitled to judgment as a matter of law." Banner Life Ins. Co. v. Mark Wallace
Dixson Irrevocable Trust, 206 P.3d 481,487 (Idaho 2009); see I.R.C.P. 56(c). "In other words,
the moving party is entitled to a judgment when the nonmoving party fails to make a showing
sufficient to establish the existence of an element essential to that party's case on which the party
will bear the burden of proof at trial." Baxter v. Craney, 135 Idaho 166, 170, 16 P.3d 263, 267
(2000). The nonmoving party "may not rest upon the mere allegations or denials of the party's
pleadings, but the party's response, by affidavits or as otherwise provided in [Rule 56] must set
forth specific facts showing that there is a genuine issue for trial."

I.R.C.P. 56(e).

"[T]he

opposing party's case must not rest on mere speculation. A mere scintilla of evidence is not
enough to create a genuine issue of fact." Tingley v. Harrison, 125 Idaho 86, 89, 867 P.2d 960,
963 (1994).
ARGUMENT

Plaintiff has raised the following claims in her First Amended Complaint and Demand for
Jury Trial ("Amended Complaint"): (1) Plaintiff alleges that IDHW violated the IPPEA "when
[IDHW] terminated Plaintiff for voicing complaints about the violation and/or suspected
violation of a law, rule, or regulation, to wit, an intra-office affair occurring between Plaintiff's
supervisor and a coworker;" and (2) Plaintiff alleges that IDHW "retaliated against Plaintiff, and
thereby materially and negatively altered the terms and conditions of her employment, because
of her complaints" regarding purported preferential treatment stemming from the affair, in
alleged violation of the IHRA. (Amended Complaint,

~~

12-23.)

I Pkase refer to the accompanying Statement of Undisputed Facts and supporting Affidavits filed in this matter for
a much more detailed description of the factual background of this case.
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I.

PLAINTIFF'S CLAIM UNDER THE IPPEA IS TIME-BARRED
Plaintiff's claim under the IPPEA fails as a matter of law, as it is barred by the applicable

statute of limitations.

The IPPEA provides: "An employee who alleges a violation of this

chapter may bring a civil action for appropriate injunctive relief or actual damages, or both,

within one hundred eighty (180) days after the occurrence of the alleged violation of this
chapter."

I.e. § 6-21 05(2) (emphasis added).

A violation of the IPPEA occurs when an

employer takes adverse action against the employee, which is defined by the Act as "to
discharge, threaten or otherwise discriminate against an employee in any manner that affects the
employee's employment." I.C. § 6-2103(1); see also I.e. § 6-2104.
In the case at hand, Plaintiff claims that IDHW violated the IPPEA "when [IDHW]
terminated Plaintiff for voicing complaints about the violation and/or suspected violation of a
law, rule, or regulation, to wit, an intra-office affair occurring between Plaintiff's supervisor and
a coworker." (Amended Complaint,

~

16.)

The undisputed facts demonstrate that IDHW did

not terminate Plaintiff's employment, but that Plaintiff instead resigned from her position with
the Department.

(Defendant's Facts,

~

18.)

On March 16, 2007, Plaintiff submitted her

resignation from her position with the Department.

(Id.)

Although she indicated that her

resignation would be effective March 30, 2007, Plaintiff used eighty hours of vacation time and
did not return to work after March 16,2007. (Id. at ~ 19.) To the extent Plaintiff is asserting that
she was constructively discharged from her employment with the Department, the alleged
actions leading to her decision to resign necessarily had to occur prior to March 16, 2007, the
date Plaintiff submitted her resignation. (ld.)
In short, any alleged "adverse action" on the part of IDHW would have to have occurred
no later than March 16,2007, the last date that Plaintiff actually worked at the Department. (Id.)
Therefore, under the IPPEA, Plaintiff was required to file her claims against the Department no
later than September 12, 2007, 180 days from the date of Plaintiff's last day of work. (ld.); I.C.
§ 6-2105(2). Instead, Plaintiff did not tile this lawsuit until September 25,2007. (Complaint and
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Demand for Jury Trial). Thus, Plaintiff filed her IPPEA claim thirteen days too late; it
therefore time-barred and subject to dismissal as a matter of law.
II.

IS

I.e. § 6-2105(2).

PLAINTIFF'S RETALIATION CLAIM UNDER THE IHRA FAILS AS A
MATTER OF LAW
Plaintiff's second cause of action is her claim that IDHW2 retaliated against her

In

violation of the IHRA. The IHRA provides:
It shall be unlawful for a person or any business entity subject to regulation by
this chapter to discriminate against any individual because he or she has opposed
any practice made unlawful by this chapter or because such individual has made a
charge, testified, assisted, or participated in any manner in an investigation,
proceeding or litigation under this chapter.

I.e. §

67-5911.

Specifically, Plaintiff alleges that IDHW retaliated against her due to "her

complaints regarding the hostile work environmene created by the intra-office affair between her
supervisor and a coworker." (Amended Complaint,

~

20.) Plaintiff's retaliation claim fails as a

matter of law, as she cannot meet the prima facie elements of a retaliation claim under the IHRA.
A.

The Applicable Standard for Retaliation Claims Under the IHRA

The IHRA states that:
(tlhe general purposes of this chapter are (] to provide for execution within
the state of the policies embodied in the federal Civil Rights Act of 1964, as
amended, and the Age Discrimination in Employment Act of 1967, as amended,
and Titles I and III of the Americans with Disabilities Act.

2
Plaintiff has named as Defendants in this matter "John/Jane Does I through X," unidentified agents or employees
of IDHW. (Amended Complaint, -» 3.) However, Plaintiffs retaliation claims against these individual defendants
are barred as a matter of law, as the Idaho Supreme Court has held that "[t]he language of I.e. § 67-5911 does not
contemplate individual liability for agents and employees of an employer, in addition to the employer." Foster, 127
Idaho at 926, 908 P.2d at 1233 (dismissing IHRA retaliation claim brought against an individual corporate officer);
see also Paterson v. State, 128 Idaho 494, 50 I, 915 P.2d 724, 731 (1996) (holding that "there is no individual
liability of an employee under IHRA.") Accordingly, Plaintiffs IHRA claims against individual Defendants
John/Jane Does I through X must be dismissed. 1iL
.1
Although Plaintiff uses the term "hostile work environment," her concerns regarding the relationship between
Mond Warren and Lori Stiles stemmed from her perception that Mr. Warren displayed favoritism towards Ms. Stiles
at the purported expense of Plaintiff and her Unit. Plaintiff has not raised any allegations that Mr. Warren or Ms.
Stiles engaged in public displays of affection at the workplace or otherwise created a sexually charged atmosphere at
the office. (See Amended Complaint); (Affidavit of Brian Benjamin, Ex. I (Plaintiffs Deposition).)
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I.e. § 67-5901(1) (emphasis added).

Based upon the IHRA's stated purpose, the Idaho Supreme

Court has held: "The legislative intent reflected in I.C. § 67-5901 allows our state courts to look
to federal law for guidance in the interpretation of the state provisions." Foster v. Shore Club
Lodge. Inc., 127 Idaho 921, 925, 908 P.2d 1228, 1232 (1995); see also O'Dell v. Basabe, 119
Idaho 796, 811, 810 P.2d 1082, 1097 (1991) ("We are guided in our interpretation of the Idaho
statute [the IHRA] by federal law.") Accordingly, this Court's interpretation of the IHRA's
retaliation provisions is guided by federal case law regarding the retaliation provisions of Title
VII of the Civil Rights Act of 1964 ("Title VII"), 42 U.S.c. § 2000e-3(a).4
Based upon the above, the prima facie elements of Plaintiffs retaliation claim under the
IHRA are identical to those raised under Title VII. See, e.g. Banks v. Pocatello Sch. Dist. No.
25,429 F.Supp.2d 1197, 1200 n.3 and 1203 (D.ldaho 2006) (analyzing the plaintiffs retaliation
claims under the IHRA with reference to Title VII and noting: "Because the same standards
apply under federal and Idaho law, the Court will reference only federal law."); Bowles v.
Keating, 100 Idaho 808, 812, 606 P.2d 458, 462 (1979) (holding that the Idaho courts "adhere to
and are guided by the quantum of proof and standards promulgated in discrimination cases
arising under Title VI!.")

To prevail on her retaliation claim under the IHRA, Plaintiff must

prove that: (1) she engaged in a protected activity under the IHRA; (2) IDHW subjected her to an
adverse employment action; and (3) a causal link existed between the protected activity and the
subsequent adverse action. See Banks, 429 F.Supp.2d at 1203; Surrell v. California Water Servo
Co., 518 F.3d 1097, 1108 (9 th Cir. 2008).
Plaintiffs retaliation claim is subject to the McDonnell Douglas burden-shifting analysis.
See Bowles, 100 Idaho at 812, 606 P.2d at 462 (applying the McDonnell Douglas framework to
a plaintiffs IHRA discrimination claim). In McDonnell Douglas Corp. v. Green, 411 U.S. 792

Title VII's retaliation provision, found at 42 U.S.c. § 2000e-3(a), is substantively identical to Section 67-5911 of
the [HRA. It provides:
It shall be an unlawful employment practice for an employer to discriminate against any of his
employees ... because he has opposed any practice made an unlawful employment practice by
this subchapter, or because he has made a charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing under this subchapter.
4
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(1973), the United States Supreme Court adopted the following analysis with respect to claims
raised under Title VII. First, the plaintiff employee carries the initial burden of establishing a

prima facie case of discrimination or retaliation. McDonnell Douglas, 411 U.S. at 802. Once
the plaintiff has done so, the burden then shifts to the defendant employer "to articulate some
legitimate, nondiscriminatory reason" for the action at issue. Id. The burden then shifts back to
the employee to demonstrate that the employer's stated reason was, in fact, pretext. Id. at 804.
In the case at hand, Plaintiff cannot meet the prima facie elements of a retaliation claim
under the IHRA. Even if she could do so, Plaintiff cannot overcome IDHW's showing of
legitimate, nondiscriminatory reasons for its actions.

B.

Plaintiff Did Not Engage in a Protected Activity Under the IHRA

As noted above, in order to demonstrate a prima facie case of retaliation against IDHW,
Plaintiff must first show that she engaged in a protected activity under the IHRA. See Banks,
429 F.Supp.2d at 1200 n.3 and 1203; Surrell, 518 F.3d atII 08. In other words, Plaintiff must
demonstrate that she "opposed any practice made unlawful by [the IHRA) or ... made a
charge, testified, assisted, or participated in any manner in an investigation, proceeding or
litigation under [the IHRA]."

I.e. § 67-5911

(emphasis added). As the federal courts have held

with respect to retaliation under Title VII: "The mere fact that an employee is participating in an
investigation ... does not automatically trigger the protection afforded under [Title VII]; the

underlying discrimination must be reasonably perceived as discrimination prohibited by
Title VII." Learned v. City of Bellevue, 860 F.2d 928, 932 (9 th Cir. 1988) (emphasis added).
In this case, Plaintiff is asserting that she "voiced concerns about an affair that was
occurring between her supervisor and a coworker." (Amended Complaint,

~

10.) Specifically,

Plaintiff alleges that she complained about "[t]he preferential treatment of Lori [Stiles] by Mond
[Warren] and the fact that there was a relationship going on and that was the basis for
preferential treatment and inability for other people to go to Mond with any concerns or
problems with Lori." (Affidavit of Brian Benjamin ("Benjamin Aff."), Ex. 1, p. 30.)
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The federal courts have repeatedly held that a supervisor's preferential treatment in the
workplace of an individual with whom he is engaged in a romantic relationship does not
constitute sex discrimination in violation of Title VII. Accordingly, such conduct should not be
deemed to constitute sex discrimination under the IHRA. See O'Dell, 119 Idaho at 811, 810
P.2d at 1097 ("We are guided in our interpretation of the Idaho statute [the IHRA] by federal
law. ")
As the Seventh Circuit Court of Appeals explained:
Title VII does not, however, prevent employers from favoring employees
because of personal relationships. Whether the employer grants employment
perks to an employee because she is a protege, an old friend, a close relative or a
love interest, that special treatment is permissible as long as it is not based on an
impermissible classification. From a practical standpoint, there is every reason for
an employer to discourage this kind of intra-office romance, as it is often bad for
morale, but that is different from saying it violates Title VII. Had there been
other women in the sign shop, they would have suffered in exactly the same way
[the male plaintiff1 was allegedly suffering, which also shows why this is not
really a sex discrimination problem.
Schobert v. Illinois Oep't of Transp., 304 F.3d 725, 733 (7th Cir. 2002) (internal citation omitted).
In other words, because both male and female coworkers are equally affected by a supervisor's
preferential treatment of his paramour, the conduct does not constitute sex discrimination. See
id.

The Second Circuit similarly held that a consensual romantic relationship between a

supervisor and subordinate, even if it involved the supervisor's preferential treatment of his
paramour, did not constitute sex discrimination, explaining:
We can adduce no justification for defining "sex," for Title VII purposes, so
broadly as to include an ongoing, voluntary, romantic engagement. ...
. . . Even assuming that appellees' allegations are true and that the district court's
findings are correct, appellees have not set forth a cognizable Title VII claim
for sex discrimination. Appellees allege, and the district court found, that Ryan
and Guagenti were engaged in a romantic partnership; that Ryan established a
special requirement for the Assistant Chief position solely as a pretext to enable
him to cause Guagenti to be hired; that appellees were precluded from applying
for the position due to the special requirement; and that Guagenti was hired on
the recommendation of Ryan. Ryan's conduct, although unfair, simply did
not violate Title VII. Appellees were not prejudiced because of their status
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as males; rather, they were discriminated against because Ryan preferred
his paramour. Appellees faced exactly the same predicament as that faced by
any woman applicant for the promotion: No one but Guagenti could be
considered for the appointment because of Guagenti's special relationship to
Ryan. That relationship forms the basis of appellees' sex discrimination claims.
Appellees' proffered interpretation of Title VII prohibitions against sex
discrimination would involve the EEOC and federal courts in the policing
of intimate relationships. Such a course, founded on a distortion of the
meaning of the word "sex" in the context of Title VII, is both impracticable
and unwarranted.
DeCintio v. Westchester County Med. Ctr., 807 F.2d 304, 307-08 (2d Cir. 1986) (emphasis
added).5
Plaintiff claims that Mr. Warren's purported preferential treatment of Ms. Stiles and the
SUR Unit was allegedly based upon his romantic relationship with Ms. Stiles. (See Amended
Complaint,

'1

14); (Benjamin Aff., Ex. 1, p. 30.) However, this alleged conduct, even if true,

would not constitute a violation of the IHRA, as discussed above.

Therefore, any concerns

voiced by Plaintiff regarding the claimed preferential treatment and any participation by Plaintiff
in an investigation into the claimed preferential treatment did not constitute "protected activity"
under the IHRA, because these activities did not involve "oppos[ition to] any practice made
unlawful by [the IHRA) or ... ma[king] a charge, testif[ying], assist[ing], or participat[ingJ in
any manner in an investigation, proceeding or litigation under [the IHRA)." I.C. § 67-5911
(emphasis added); Learned, 860 F.2d at 932 (holding that "the opposed conduct must fairly fall
within the protection of Title VII to sustain a claim of unlawful retaliation."); Evans v. Texas
Oep't of Transp., 547 F.Supp.2d 626, 654 (E.O.Tex. 2007) (holding that the plaintitT did not
engage in a protected activity where the plaintiff did not raise any allegations of conduct which
could violate Title VII.) Because Plaintiff cannot meet this prima facie element of her retaliation
claim under the IHRA, Plaintiffs claim fails as a matter of law.
See also Preston v. Wisconsin Health Fund, 397 F.3d 539, 541 (7th Cir. 2005) ("Neither in purpose nor in
consequence can favoritism resulting from a personal relationship be equated to sex discrimination."); Miller v.
Aluminum Co. of Am., 679 F.Supp. 495, 50 I (W.D.Pa. 1988), afJ'd memo 856 F.2d 184 (3d Cir. 1988) (holding that
supervisor's preferential treatment of a paramour was not sex discrimination under Title VII); Becerra v. Dalton, 94
F.3d 145, 149-50 (4 th Cir. 1996) (same); Candelore v. Clark County Sanitation Dist., 752 F.Supp. 956, 960 (D.Nev.
1990) (same), afJ'd memo 975 F.2d 588 (9 th Cir. 1992); Taken v. Oklahoma Corp. Comm'n, 125 F.3d 1366, 1369-70
(10 th Cir. 1997) (same); Womack v. Runyon, 147 FJd 1298 (lIth Cif. 1998) (same).

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 9

00059

C.

Plaintiff Cannot Demonstrate that She Was Subjected to Materially Adverse

Employment Actions that Were Causally Linked to a Protected Activity
Even if Plaintiff were able to demonstrate the first element of a prima facie retaliation
claim under the IHRA (demonstrating that she engaged in a protected activity under the lHRA),
Plaintiff cannot meet the second and third prima facie elements: demonstrating that IDHW
subjected her to any actionable adverse employment actions and demonstrating a causal link
between such adverse employment actions and the protected activity. See Banks, 429 F.Supp.2d
at 1203; Surrell, 518 F.3d at 1108. Furthermore, even if Plaintiff could demonstrate all the prima

facie elements of a retaliation claim, which she cannot, Plaintitf cannot meet her burden, under
the McDonnell Douglas framework, of demonstrating that IDHW's legitimate, nondiscriminatory
reasons for actions taken by the Department were instead pretext for retaliation against Plaintiff.
See McDonnell Douglas, 411 U.S. at 804.
The issue of what constitutes an adverse employment action for purposes of a retaliation
claim was determined by the United States Supreme Court in Burlington Northern & Santa Fe
Railwav Co. v. White, 548 U.S. 53 (2006). The Court held:
In our view, a plaintiff must show that a reasonable employee would have
found the challenged action materially adverse, which in this context means
it well might have dissuaded a reasonable worker from making or
supporting a charge of discrimination.
We speak of material adversity because we believe it is important to separate
significant from trivial harms. Title VII, 6 as we have said, does not set forth
'a general civility code for the American workplace.' Oncale v. Sundovvner
Offshore Services, Inc., 523 U.S. 75, 80,118 S.Ct. 998,140 L.Ed.2d 201 (1998);
see Faragher, 524 U.S., at 788, 118 S.Ct. 2275 (judicial standards for sexual
harassment must "filter out complaints attacking 'the ordinary tribulations of the
workplace, such as the sporadic use of abusive language, gender-related jokes,
and occasional teasing'''). An employee's decision to report discriminatory
behavior cannot immunize that employee from those petty slights or minor
annoyances that often take place at work and that all employees experience.
See 1 B. Lindemann & P. Grossman, Employment Discrimination Law 669 (3d
ed.1996) (noting that "courts have held that personality conflicts at work that
As discussed previously, this Court should look to federal case law regarding Title VII retaliation claims in
interpreting the IHRA. Foster, 127 Idaho at 925,908 P.2d at 1232; O'Dell, 119 Idaho at 811,810 P.2d at 1097.

6
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generate antipathy" and "'snubbing' by supervisors and co-workers" are
not actionable under § 704(a)). The anti-retaliation provision seeks to prevent
employer interference with "unfettered access" to Title VII's remedial
mechanisms. It does so by prohibiting employer actions that are likely to deter
victims of discrimination from complaining to the EEOC, the courts, and their
employers. And normally petty slights, minor annoyances, and simple lack of
good manners will not create such a deterrence.
We refer to a reasonable employee because we believe that the provision's
standard for judging harm must be objective.
Burlington N. & Santa Fe Ry. Co., 548 U.S. at 68 (some emphasis added) (some internal
quotation marks and citations omitted).
As discussed below, none of the actions Plaintiff proffers as alleged retaliatory acts were
"materially adverse, which in this context means it well might have dissuaded a reasonable
worker from making or supporting a charge of discrimination."

Id.

Furthermore, IDHW's

reasons for the actions Plaintiff claims as retaliation were legitimate, nondiscriminatory reasons.

1.

Mr. Warren's and Ms. Stiles' Attitude and Tone TowaNls Plaintiff ami
her Unit

Plaintiff first asserts that Mond Warren allegedly retaliated against her by changing his
tone with her. (Benjamin Aff., Ex. I, p. 54.) For example, Plaintiff claims that Mr. Warren
began requiring justifications for travel requests. (ld. at 55.) Plaintiff noted: "I certainly didn't
mind justifying ... I wasn't against that. I think there should be justification. But there again it
was the change in him not only in the way he approached things, but his tone." (Id. at 56.)
Plaintiff also claims that Ms. Stiles "would confront [her] staff and yell at them for the way they
were handling a case" and would "run to Mond with anything that she didn't approve of," which
Plaintiff construed as retaliation. (Id. at 73.)
The above actions, even if they were true, would not constitute materially adverse actions
for purposes of a retaliation claim under the IHRA. As the Fifth Circuit recently held, when
addressing a plaintiff's claims that her supervisors treated her rudely: "As a matter of law, these
allegations do not rise to the level of material adversity. Instead, they fall into the category of
'petty slights, minor annoyances, and simple lack of good manners' that employees regularly
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encounter in the workplace, and which the Supreme Court has recognized are not actionable
retaliatory conduct." Aryain v. Wal-Mart Stores Texas, Inc., 534 F.3d 473, 481, 485 (5

th

Cir.

2008). "[P]ersonality conflicts at work that generate antipathy and snubbing by supervisors and
co-workers are not actionable" under Title VII or the IHRA, as those statutes do "not set forth a
general civility code for the American workplace." Burlington N. & Santa Fe Ry. Co., 548 U.S.
at 68 (internal quotation marks and citations omitted).

2.

Plaintiff's May 2005 Performance Evaluation

Plaintiff also claims as retaliation the fact that, in May 2005, Mr. Warren "gave [her] an
evaluation where he cited that [Plaintiff] had not completed the policy and procedures manual."
(Benjamin Aff., Ex. 1, p. 56.) Plaintiff's May 2005 performance evaluation had an overall rating
of "Achieves Performance Standards." (Defendant's Facts,

~

12.) However, Plaintiff submitted

wTitten comments regarding the fact that she believed she had completed the policy and
procedures manual discussed in the evaluation. (Id.) Plaintiff requested: "1 want my 'Employee
Comments' to be a permanent part of this evaluation." (Affidavit of Mond Warren ("Warren
Aff."), Ex. 3.) Mr. Warren did, in fact, comply with Plaintiff's request by permanently attaching
her written comments to the evaluation. (Defendant's Facts,

~

12.) Plaintiff had available to her

the Department's statutorily-required problem-solving process, whereby Plaintiff could have
formally grieved any disagreements she had with the contents of the evaluation. (Id.) However,
Plaintiff never filed a problem-solving request regarding her purported concerns about the May
2005 evaluation. (Id.)
Mr. Warren's comments in Plaintiff's May 2005 performance evaluation regarding a task
that Plaintiff did not timely complete did not constitute a materially adverse employment action.
"The fact that the person responsible for the evaluation disagreed with [the plaintiff's] own
perception of h[ er] management approach and expressed that disagreement in the performance
evaluation does not amount to an adverse employment action." Hook v. Regents of Univ. of
Cal., 576 F.Supp.2d 1223, 1236 (D.N.M. 2008). "Though the performance summary may not
give (the plaintit11 the praise (s]he feels [s]he deserves ... the Court cannot say that it amounts to
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an adverse employment action." Id.; see also Meredith v. Beech Aircraft Corp., 18 FJd 890,
896 (loth Cir. 1994) (holding that the plaintiff failed to demonstrate that a performance
evaluation rated as "satisfactory" but marked lower than the employee's prior evaluations
constituted an adverse employment action for retaliation purposes.) This is particularly true
given that the evaluation was rated overall as "Achieves Performance Standards;,,7 Mr. Warren
granted Plaintiffs request that her written comments regarding the point with which she
disagreed be permanently attached to the evaluation; and Plaintiff chose not to utilize the
Department's problem-solving process to dispute the issue raised in her evaluation. In addition,
there is no evidence that Mr. Warren's criticism regarding Plaintiffs failure to timely finalize the
policy and procedures manual was based upon anything other than the legitimate,
nondiscriminatory reason that Mr. Warren believed Plaintiff had not adequately completed a task
she had been assigned. (See Defendant's Facts,

3.

~

12.)

The Investigation and Discipline of George Thornton

Plaintiff further claims that the investigation and discipline of a Fraud Investigator in her
unit, George Thornton, constituted retaliation against Plaintiff. (Benjamin Atr., Ex. 1, pp. 6669.) In the fall of 2004, Plaintiff raised the allegation that a SUR Analyst, Lilly Winterbottom,
had been padding her timesheets.

(Defendant's Facts,

~

21 (c).)

Human Resource Specialist

Monica Young investigated the allegations and determined that the evidence did not support the
conclusion that Ms. Winterbottom had padded her timesheets.

(Id.)

Based on HR's

recommendation, Mr. Warren took no action with respect to Ms. Winterbottom. (Id.)
Subsequently, in the summer of 2005, Human Resource Specialist Bethany Zimmerman
investigated an allegation that Fraud Investigator George Thornton had been using a state vehicle
for his daily commute between Sandpoint and Coeur d'Alene, Idaho, and had been counting his
commuting time as hours worked.

(Id.)

Ms. Zimmerman's investigation substantiated the

allegations regarding Mr. Thornton's improper use of the state vehicle, and she accordingly

7

The only other rating available at that time was "Does Not Achieve Performance Standards." (Warren Aff., Ex.

3.)
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recommended the disciplinary dismissal of Mr. Thornton. (Id.) Plaintiff told Mr. Warren and
Mr. Warren's supervisor, Division Administrator Dave Butler: "I think that there's probably a
problem and J think that there should be some discipline but not termination." (Benjamin Aff.,
Ex. 1, pp. 67-68.) Mr. Butler and Mr. Warren accepted Plaintiffs suggestion and decided to
suspend Mr. Thornton for one week, rather than firing him. (Defendant's Facts, ,[ 20(c).)
Plaintiff now appears to be claiming that the failure to discipline Ms. Winterbottom and
the investigation and suspension of Mr. Thornton constituted "retaliation" against Plaintiff under
the IHRA. (See Benjamin Aff., Ex. 1, p. 69.)

With respect to HR's investigation of Ms.

Winterbottom, the Department's choice not to discipline an employee against whom there was no
actual evidence of misconduct did not constitute a "materially adverse" action against Plaintiff,
\vho did not even serve as Ms. Winterbottom's supervisor.

This was a course of action

recommended by HR, based upon its independent investigation into the allegations. There is no
evidence that the decision not to discipline Ms. Winterbottom was connected in any way to the
Plaintiff or that it was anything other than a legitimate and nondiscriminatory choice not to take
action where no evidence supported the imposition of discipline.
With respect to the investigation and discipline of Mr. Thornton, there is, agam, no
evidence that this was connected to Plaintiff, related to Plaintiff's expressed concerns regarding
Mr. Warren and Ms. Stiles,8 or was anything other than a legitimate, nondiscriminatory action
taken in response to genuine misconduct on the part of Mr. Thornton. Plaintiff herself
acknowledged that "there's probably a problem and ... there should be some discipline," and
management followed Plaintiff's recommendation that Mr. Thornton be suspended, rather than
fired. (Defendant's Facts, ~ 20(c).) Plaintiff cannot demonstrate that the above constituted any
type of materially adverse action taken against Plaintiff.

Plaintiff does not even claim that the allegations were initially raised by Mr. Warren or Ms. Stiles, but instead
believes that Ms. Winterbottom brought the issue to Mr. Warren's attention. (Benjamin Aff., Ex. I, p. 68.)

8
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4.

Tile 2006 Reorganization o{tlle Units

In 2006, Mr. Warren made some organizational changes within the Fraud and SUR Units,
separating the units so that Plaintiff's Fraud Unit would be solely responsible for Welfare Fraud
cases and the newly named Medicaid Fraud and Utilization Review Unit (supervised by Ms.
Stiles) would be solely responsible for Medicaid provider fraud and abuse. (ld. at ~ 20(d).)
During that same time period, the Fraud Unit was relocated from the building on State Street in
Boise to the Westgate building on Fairview Avenue, due to the fact that Division Administrator
Dave Butler had to make room in the State Street building for a new Division of Behavioral
Health recently created by the Legislature. (hL)
In this litigation, Plaintiff does not claim that the reorganization of the units or relocation
of the Fraud Unit to the Westgate building constituted retaliation. 9 (See Benjamin AfT, Ex. 1,
pp. 58-61.) Plaintiff alleges, however, that when the Fraud Unit moved to the Westgate building,
Mr. Warren required them to leave behind the fax machine, printer, and file cabinets they had
previously used at the State Street building, which she asserts constituted "retaliation" against
her. (ld. at 58, 61.) The fax machine/printer from the State Street ot1ice had been shared by the
Fraud and SUR Units when both units were located in the building; thus they remained in the
building to continue being utilized by staff remaining in the building.

(Defendant's Facts,

~

20(d).) Plaintiff has acknowledged that the Fraud Unit eventually received the equipment it
needed at the new ot1ice. (Id.) In the meantime, Plaintiff did not bring to Mr. Warren's attention
any alleged deticiencies in office equipment; if she had, Mr. Warren would have assured that the
unit had access to such equipment.

(Id.)

Regardless, having to leave behind shared ot1ice

equipment due to relocation does not constitute a "materially adverse" action which would have
"dissuaded a reasonable worker from making or supporting a charge of discrimination."
Burlington N. & Santa Fe Ry. Co., 548 U.S. at 68.

In fact, Plaintiff has offered her opinion that Mr. Warren's motivation "was to reorganize his unit so that the
legislature would not think there was a need for a MCMFU under the Attorney General's office," rather than some
sort of retaliatory motive towards Plaintiff. (Benjamin Aff., Ex. I, p. 59.)

9
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Plaintiff also alleges that she was left without "sufficient staff to carry the case load" after
the reorganization, although she has simultaneously acknowledged: "With our unit no longer
doing the medicaid provider fraud it basically took a full position away from us in doing that."
(Benjamin Aff, Ex. 1, pp. 60-61.) Mr. Warren had decided to re-assign two Investigators, Tawni
Limesand and Eileen Williams, to the Medicaid Fraud and Utilization Review Unit, based upon
the work needs of the bureau for Medicaid provider investigations, Ms. Limesand's experience
doing provider investigations, and Ms. Limesand's and Ms. Williams' expressed desire for the
(Defendant's Facts, ~ 20(d).)10 The reassignment of Ms. Limesand and Ms.

re-assignment.

Williams to the new unit was there based upon legitimate, nondiscriminatory reasons that had
nothing to do with Plaintiff and which involved a corresponding shift in work assignments. (ld.)
Nor was the reassignment of other employees materially adverse to Plaintiff.

5.

Salary Increase Given to the SUR Unit

Plaintiff raised the issue, in her deposition, that the SUR Unit "got a better pay raise in
2004" than did the Fraud unit. (Benjamin AfT, Ex. 1, p. 79.) Plaintiff raised similar concerns
during her December 2004 meeting with Heidi Graham, during which she complained about
salary increases given to the SUR unit. (Affidavit of Heidi Graham ("Graham Aff.")

'l~

16-17.)

The legitimate, nondiscriminatory reasons for these salary decisions, which were made by Dave
Butler, rather than Mr. Warren, are set forth in detail in the accompanying Statement of
Undisputed Facts and Affidavits. (See Defendant's Facts,

~

7(b).)

Significantly, however, the

salary increase provided to the SUR Unit occurred before Plaintiff provided her statement to
Heidi Graham on December 28, 2004. (Id.) In fact, Plaintiff even complained about the salary
increase and pay equity issues as part of her statement to Ms. Graham.

(Id.) Actions that

preceded Plaintiff's participation in the investigation into the alleged preferential treatment

10
Plaintiff also theorized that Mr. Warren reassigned the two Investigators to the new Medicaid Fraud and
Utilization Review Unit "so his new organized unit would have two investigators and claims adjudicators in that unit
which would be like the MCMFU would be set up under the AG's otTice." (Benjamin AfT, Ex. I, p. 60.) Plaintiffs
own statement thus undermines her assertion that the reassignment of the Investigators was instead motivated by
retaliation against Plaintiff.
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necessarily cannot constitute "retaliation" for voicing such concerns. See 0' Brien v. Oep't

of

Agric., 532 F.3d 805, 811 (8 th Cir. 2008) (holding that conduct occurring before a complaint was
filed cannot constitute retaliation).

6.

The Requirement that the Fraud Unit Answer the Phone

Plaintiff claims that she was subjected to unlawful retaliation because Mr. Warren began
requiring the Fraud Unit to have someone available to answer the telephone, including the fraud
hot line, during normal business hours.

(Benjamin Aff., Ex. 1, pp. 74-76.) This was not a

"materially adverse" employment action, such that would dissuade a reasonable employee from
filing a charge of discrimination. See Fox v. Nicholson, 304 Fed.Appx. 728, 733

(lOth

Cir. 2008)

(holding that being asked to perform back-up secretarial duties was not an adverse employment
action for purposes of a retaliation claim); Aryain, 534 F.3d at 485 (holding that being assigned
what the plaintiff considered to be menial tasks was not an adverse employment action for
purposes of a retaliation claim).
In fact, Plaintiff herself has noted that she was the one to initially suggest that someone
should be there to answer the telephones in order to provide "good customer service." (Benjamin
Aff., Ex. 1, p. 74.)

Plaintiff appears to be claiming that Mr. Warren's eventual decision to

implement the very policy Plaintiff herself had previously suggested was somehow "retaliation"
against PlaintifT because he did not implement it until Ms. Stiles agreed that it would be a good
idea.

(hi at 76.) Simultaneously, however, Plaintiff has stated: "I don't have any problem doing

that because 1 think it's good customer service." (Id.) There is no evidence that Mr. Warren's
legitimate business decision to require the Fraud Unit to answer its telephones during normal
business hours, in accordance with Plaintiff's own suggestion, was instead motivated by
retaliation towards Plaintiff. (See Defendant's Facts, , 20(f).)

7.

Equipment Provided to the Fraud and SUR Units

Plaintiff has further claimed that she was retaliated against because Mr. Warren allegedly
provided more new equipment to the SUR Unit than to the Fraud Unit. Specifically, Plaintiff
asserts that she had requested new digital cameras for the Fraud Unit, but that Mr. Warren did not
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provide the Unit with additional cameras until an incident occurred where both Ms. Stiles and an
Investigator with the Fraud Unit needed the shared camera at the same time. (Benjamin Air., Ex.
I, pp. 77-78.)
As described in detail in the accompanying Affidavits, purchasing equipment for the SUR
and Fraud Units involved budget issues over which Mr. Warren had little to no control, and any
equipment purchases had to be approved by Mr. Warren's supervisor, Mr. Butler. (Defendant's
Facts,

~

20(g).) The purported delay in receiving requested digital cameras, which was due to

legitimate budget constraints, was not a "materially adverse" employment action. (Id.) Neither is
there any evidence that decisions regarding the purchase of equipment for the Fraud and SUR
Units was founded upon anything other than legitimate, nondiscriminatory reasons, which are set
forth in detail in the accompanying Statement of Undisputed Facts and Affidavits. (Id.)

8.

Limitations on the Fraud Unit's Use of Deferred Prosecution
Agreements

Plaintiff additionally suggests that Mr. Warren retaliated against her by limiting the Fraud
Unit's ability to utilize deferred prosecution agreements. (Benjamin Aff., Ex. I, p. 39.) Mr.
Warren informed Plaintiff in the fall of 2006 that IDHW did not have the authority to exonerate a
provider or individual from criminal prosecution, as that authority instead lies with the
prosecutor; thus, Mr. Warren stated that the Fraud Unit staff should not be entering into deferred
prosecution agreements.

(Warren Aff.,

~~

16-17.)

Plaintiff disagreed with Mr. Warren's

decision and felt that it "was just all of a sudden out of the blue you're not going to do this
now."11 (Benjamin Aff., Ex. 1, p. 39.) Mr. Warren's legitimate concerns regarding IDHW's
authority to enter into deferred prosecution agreements did not involve "retaliation" against
Plaintiff. Nor was Mr. Warren's appropriate directive that the Fraud Unit should discontinue
entering into such agreements a "materially adverse" action taken with respect to Plaintiff.

II

In fact, Plaintiff even tailed to halt her staffs continued use of deferred prosecution agreements in the following

months. (Defendant'S Facts, ~ 15.)
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9.

Plaintiffs March 2007 Performance Evaluation

On March 16, 2007, Mr. Warren provided Plaintiff with a draft performance evaluation
which he had rated as "Does Not Achieve Performance Standards," as well as an accompanying
memorandum, explaining Mr. Warren's concerns with Plaintiffs performance in detail.
(Defendant's Facts, ~~ 15-17.)

In her deposition in this matter, when asked to provide all

examples of alleged retaliatory conduct, Plaintiff did not include the March 2007 draft
performance evaluation. (See Benjamin Aff., Ex. 1.) However, even if Plaintiff had done so, the
undisputed facts demonstrate that legitimate, nondiscriminatory reasons supported PlaintifT's
draft evaluation.
Two primary issues appeared in the draft evaluation and accompanying performance
memorandum. First, Mr. Warren believed that Plaintiff had misrepresented to him the extent to
which IDHW staff had been involved in searches, as he discovered that staff members actively
participated in searches, in violation of an Idaho Supreme Court case holding that such actions by
non law enforcement individuals could render the search illegal.

(Defendant's Facts,

~r

15.)

Plaintiff has acknowledged that staff members from the Fraud Unit "actually participate[d] in
searching the premises," which involved a potential violation of law. (Id.); State of Idaho v.
Card, 137 Idaho 182, 45 P.3d 838 (2002). Although she claims she did not misrepresent to Mr.
Warren the extent of staff members' involvement in searches, Plaintiff admits only that she
informed Mr. Warren that Fraud Unit staff "do assist law enforcement doing the searches ...
Frequently law enforcement would ask our advice if it was something that was pertinent to the
case and they would check to see if it was covered by the warrant itself." (Benjamin AfT, Ex. 1,
p. 83.) "Assisting" in a search is arguably a markedly different role than performing the actual
search. See Card, 137 Idaho 182,45 P.3d 838.
Second, Mr. Warren discovered that Plaintiffs staff had continued to utilize deferred
prosecution agreements after Mr. Warren had specifically instructed Plaintiff that they were no
longer supposed to do so. (Defendant's Facts,

~

15.) Plaintiff has acknowledged: "[T]his is my

oversight. I made an error in not catching that they had done these two deferred prosecutions,"
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and "[J]t's something I should have noticed that had been done, but I didn't report it. I did not
notice." (Benjamin Aff., Ex. 1, pp. 99-100.)
In short, Plaintiff has acknowledged the validity of one of the primary reasons for her
"Does Not Achieve Performance Standards" draft evaluation (the deferred prosecution
agreements), (id.), and the undisputed facts demonstrate that Mr. Warren's concerns regarding
staff involvement in searches were equally valid, as Plaintiff has since acknowledged that staff
were actively involved in searches in potential violation of Idaho law. (Id. at 89, 95.) Plaintiff
cannot point to any evidence that Mr. Warren's detailed concerns with Plaintiffs job performance
were anything other than genuine and legitimate issues. "An employer should be entitled to
discuss and even critique employees about legitimate job performance problems without being
subjected to suit, because Title VII's [and thus the IHRA's] anti-retaliation provision was not
intended to immunize insubordinate, disruptive, or nonproductive behavior at work." Rattigan v.
Holder, 64 F.Supp.2d 33, 49 (D.D.C. 2009) (internal quotation marks and citation omitted).
Furthermore, the evaluation provided to Plaintiff was still a draft.

Mr. Warren had

scheduled a meeting with Plaintiff that afternoon to discuss the evaluation. (Defendant's Facts,

~I

17.) At that meeting, Mr. Warren intended to provide Plaintiff with the opportunity to express
any disagreements with the evaluation and to begin working with Plaintiff to help her improve in
the areas of her performance about which Mr. Warren was legitimately concerned.

(Id.)

However, Plaintiff submitted her resignation before the scheduled meeting with Mr. Warren. (Id.
at

~

18.)

Plaintiff did not speak to Mr. Warren, Mr. Butler, HR, or anyone else with the

Department, instead submitting her resignation letter via e-mail. (Id.) Neither did Plaintiff file a
problem-solving regarding the draft evaluation, as she was entitled to do under IDHW policy.
(Id. at

,r,r 13, 18.)

Warren. (ld. at

,r

The draft evaluation was therefore never finalized or signed by Plaintiff or Mr.
18.)

This draft evaluation was not a "materially adverse" action; Plaintiff

cannot point to any evidence that the draft evaluation led to any actual injury against her, as she
immediately chose to resign before the draft evaluation had even been finalized and without

discussing or disputing its contents, despite having been provided opportunities to do so. (Id.);
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see Brooks v. City of San Mateo, 229 FJd 917, 930 (9 th Cir. 2000) (holding that a negative
performance evaluation was not an adverse employment action where the evaluation was subject
to modification by the employer and could have been appealed by the employee, and where the
employee abandoned her job while the appeal of the evaluation was still pending.)

10.

Plaintifrs Resignation

The sole action included in Plaintiffs Amended Complaint in this matter that Plaintiff
appears to claim as retaliation is her claim that "Plaintiffs employment was ultimately
terminated." (Amended Complaint,

~

10.) However, the undisputed facts, including Plaintiff's

own admissions, demonstrate that Plaintiff voluntarily resigned from IDHW.
Facts,

~

18.)

(Defendant's

Plaintiff has acknowledged that on March 16, 2007: "I resigned and left."

(Benjamin AfT., Ex. 1, p. lO2) (emphasis added). Plaintiff submitted a letter in which she stated:
"Please consider this as my resignation from the Department of Health and Welfare Fraud
Unit." (Warren AfT., Ex. 13) (emphasis added). Plaintiff's voluntary resignation cannot support
Plaintiffs retaliation claim, because it was not an action taken by IDHW.
To the extent Plaintiff may be attempting to claim that her voluntary resignation was
instead a constructive discharge, Plaintiff cannot meet her burden of proving such a claim. As
the Idaho Supreme Court has articulated, citing to federal law: "The inquiry is objective: Did
working conditions become so intolerable that a reasonable person in the employee's
position would have felt compelled to resign?" Waterman v. Nationwide Mut. Ins. Co., 146
Idaho 667, 201 P.3d 640, 645 (2009) (emphasis added), quoting Penn. State Police v. Suders,
542 U.S. 129, 141 (2004). To the extent Plaintiff claims that the above-discussed situations led
to her decision to resign, she simply cannot meet her burden of demonstrating that her "working
conditions bec[a]me so intolerable that a reasonable person in [her] position would have felt
compelled to resign."

lsi (emphasis added). In order for Plaintiff's voluntary resignation to

constitute constructive discharge, she must prove that working conditions were "sufficiently
extraordinary and egregious to overcome the normal motivation of a competent, diligent, and
reasonable employee to remain on the job to earn a livelihood and to serve his or her employer."
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Brooks, 229 FJd at 930 (emphasis added). "Constructive discharge requires a 'higher standard'
[than even a hostile work environment claim]: - conditions so intolerable that a reasonable
th

person must leave the job." Wallace v. City of San Diego, 479 F.3d 616 (9 Cir. 2007).
In the case at hand, the purported reasons for Plaintiffs resignation, including such minor
Issues as comments with which Plaintiff disagreed in her performance evaluations; her
supervisor's appropriate decision to re-assign two Fraud Investigators to a different unit; her
supervisor's purported delay in providing her unit with new digital cameras; and her supervisor's
directives that the telephone lines should be covered and that staff members should not be
entering into deferred prosecution agreements, all of which were spread out over the course of
more than two years, do not add up to the type of "intolerable" and "sufficiently extraordinary
and egregious" work environment that would compel a reasonable employee to leave her job.
Id.; Brooks, 229 F.3d at 930. This is particularly so given that Plaintiff completely failed to
pursue various alternative options available to her, such as meeting with Mr. Warren or others at
IDHW to discuss her reasons for contemplating resignation and/or her 2007 draft performance
evaluation or filing a formal problem-solving request to address her alleged concerns.
J 1.

General Issues With Plaintifrs Attempt to Demonstrate the Requisite
Causal Link

Plaintiff cannot demonstrate the requisite causal link between her expressed concerns
regarding alleged preferential treatment and the above-described actions to which she has
pointed.

First, as detailed above and in the supporting documents filed herewith, IDHW's

actions were founded upon legitimate, nondiscriminatory reasons.

In addition, many of the

actions about which Plaintiff complains involved decisions made by Mr. Butler, rather than
decisions made by Mr. Warren.

Plaintiff cannot demonstrate that legitimate and appropriate

decisions made by Mr. Butler were in retaliation for concerns she raised about a third party.
To the extent actions were taken by Mr. Warren, Plaintiff cannot demonstrate that Mr.
Warren was even aware of the fact that Plaintiff had made complaints of preferential treatment.
To the contrary, Mr. Warren has testified: "While I was aware of the general nature of these
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allegations, I was never informed of who made the complaint or the allegation of preferential
treatment." (Warren Aff., ~ 5.) Instead, Mr. Warren was simply aware that "the Department had
received various complaints" of purported preferential treatment and that the issue was being
investigated by HR.

(ld.)

Although Plaintiff discussed her concerns regarding alleged

preferential treatment to HR staff members, Mr. Butler, and Director Dick Armstrong, she did
not discuss the issue with Mr. Warren. (Defendant's Facts, 'r~ 6, 10-11. 13-14.) In fact, Plaintiff
even affirmatively expressed to Mr. Warren in October 2005: "And just for the record, I was not
behind any of the things going on with HR." (Warren Aff., Ex. 11, p. 3.) "Actual knowledge of
the protected activity by the supervisor responsible for the adverse employment action is an
essential part of a retaliation claim."

Miller v. Winco Holdings, Inc., 2006 WL 1471263

(D.Idaho 2006). "[T]he plaintiff must generally show that the decision maker was aware of the
protected conduct at the time of the adverse employment action."

Brungart v. BellSouth

Telecomm. Inc., 231 F.3d 791, 799 (11 th Cir. 2000).
Plaintiffs attempt to demonstrate a causal link is further undermined by the passage of
time between her participation in the December 2004 investigation and the subsequent actions
upon \vhich she relies for her retaliation claim, which occurred over the course of the next two
years. The United States Supreme Court has recognized that cases "that accept mere temporal
proximity between an employer's knowledge of protected activity and an adverse employment
action as sufficient evidence of causality to establish a prima facie case [of retaliation] uniformly
hold that the temporal proximity must be 'very close,'" citing to cases in which three to four
months between the protected activity and the alleged retaliatory action was insumcient to
establish temporal proximity. Clark County Sch. Dist. v. Breeden, 532 U.S. 268, 273 (2001).
"[A] gap in time between the protected activity and the adverse employment action weakens the
inference of retaliation that arises when a retaliatory act occurs shortly after the complaint."
Calder v. TCI Cablevision of Missouri, 298 F.3d 723 (8 th Cir. 2002) (internal quotation marks
and citation omitted.)

The action upon which Plaintiff appears to rely most heavily, her

resignation from the Department, occurred in March 2007, more than two years from the time of
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the December 2004 investigation and six months after she met with Director Armstrong to
express her allegations of "ongoing preferential treatment." (Defendant's Facts,

~l~

6, 14, 18.)

Plaintiff cannot rely on temporal proximity to demonstrate the requisite causal connection.
In sum, Plaintiff cannot meet her burden of showing that she was subjected to an adverse
employment action or that any such adverse employment action was causally linked to a
protected activity or was anything other than a legitimate, nondiscriminatory business decision.

CONCLUSION
For the reasons set forth above, Defendant IDHW respectfully requests that this Court
grant its Motion for Summary Judgment and dismiss Plaintiffs Complaint as a matter of law,
pursuant to Rule 56(c) of the Idaho Rules of Civil Procedure.
DATED this 15 th day of June, 2009.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

By~/,~
BRIAN B. BENJAMItN

D. JONES
Deputy Attorneys General

KARIN
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CERTIFICATE OF SERVICE

I hereby certify that on the 15 th day of June, 2009, I forwarded a true and correct
copy of the foregoing MEMORANDUM IN SUPPORT OF DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT by the following method to:
Jason R. N. Monteleone, Esq.
JOHNSON & MONTELEONE, LLP
405 S. 8th St., Ste. 250
Boise, ID 83702

Du.s. Mail
'MHand Delivery
D Certified Mail, Return Receipt Requested
D Electronic Mail
D Facsimile: (208) 947-2424

BRIAN B. BENJAM~
KARIN D. JONES

Deputy Attorneys General
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
THE STATE OF IDAHO, IN AND FOR COUNTY OF ADA
LYNETTE PATTERSON,
Plaintiff:
v.
STATE OF IDAHO, DEPARTMENT OF
HEALTH AND WELFARE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CV OC 07 17095

AFFIDAVIT OF MONICA YOUNG IN
SUPPORT OF DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT

----------------------------)
STATE OF IDAHO)
) ss.
County of Ada
)
Monica Young, being first duly sworn, deposes and states the following:
1)

I am the Employee Relations Manager for the Idaho Department of

Health and Welfare ("the Department" or "IDHW"), Division of Human
Resources. I have been employed as Human Resources professional in various
capacities with the Department since March 5, 2001 and I have been in my current
position since April, 2004.
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DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 1

000 11'6

l~JAL

.

2)

I am familiar with claims in Ms. Patterson's lawsuit and I have

personal knowledge about many of the events and issues related to her claims.
3)

In 2005 IDHW Human Resource Specialist Bethany Zimmerman

investigated allegations that a Fraud Investigator in Ms. Patterson's Medicaid
Fraud Unit had used a state vehicle and gas for his personal use. I directed Ms.
Zimmerman's investigation and she briefed me throughout the investigation.
Through the Department's vehicle logs she determined that the employee was
using a Department vehicle (and gasoline) on a daily basis to drive between his
home in Sandpoint and his assigned office in Coeur d' Alene. She was also able to
establish that he counted his commute time to and from work as hours worked
when he filled out his bi-weekly time sheet. Mr. Warren and Ms. Zimmerman also
confronted the employee and he admitted to using the vehicle to commute to and
fonn work and to filing false time sheets.
4)

Based on the evidence Ms. Zimmerman was able to acquire and the

employee's admissions, it was apparent the Department had proper cause to
discipline the employee under Idaho Code § 67-5309(n) and the Rules of the Idaho
Division of Human Resources and the Idaho Personnel Commission (IDAP A
15.04.01.190.01).

I recommended to Human Resources Administrator Diana

Jansen that the Department consider terminating the employee for submitting false
time sheets and improper use of a vehicle and Department credit card.

Ms.

Patterson, Mr. Warren and Mr. Butler advocated for a lesser fonn of discipline.
Mr. Butler made the final decision and the employee received a two-week
suspenSIOn.
5)

In November, 2004, I received allegations that one of Lori Stiles'

Surveillance and Utilization Review (SUR) Analysts submitted false time sheets.
Ms. Patterson made the allegation. I reviewed timesheets for the individuals and
dates she specified, and subsequently directed HR Specialists Jill Villarreal and
Jynelle Mellen to interview witnesses to determine whether there was evidence of
that the employee has submitted false time sheets and report back to me. They
subsequently reported that the individuals with whom they spoke could not
AFFIDAVIT OF MONICA YOUNG IN SUPPORT OF
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corroborate that the employee had falsified her time sheets.

One individual

specifically indicated there was no reason to believe the accused employee was
padding her time sheet. That individual further indicated that there was "trouble"
between the Fraud and SUR units and wondered whether the allegation was
malicious.
6)

Neither Ms. Villarreal, Ms. Mellen, nor I were unable to develop

evidence that supported time sheet fraud. Because the allegations could not be
substantiated, I did not recommend discipline against the employee and none was
taken.
7)

I conducted the debriefing of most of the employees from the SUR

and Fraud Units after Ms. Graham completed her Civil Rights investigation in
January 2004. She was out of town and I agreed to complete the debriefing. Ms.
Graham and I staffed her findings and she prepared a debriefing checklist for me.
Attached and marked Attachment 1 is a copy of the debriefing memo I used when
I met with the witnesses.
8)

I met with Ms. Patterson on January 27, 2005. The notes I took on

my witness scheduling list indicate that after I completed part of issue #13, Ms.
Patterson "got very upset that HG [Heidi Graham] was lied to and fell for it."
(Attachment 2) Ms. Patterson wanted to know where she could complain and I
told her she could file a complaint with the Idaho Human Rights Commission or
consult with an attorney. She told me she knew she would be retaliated against.
She went on to tell me that if they (Mr. Warren and Ms. Stiles) told Heidi Graham
that they were not having an affair, they were lying. I told her that this was a
specific debriefing point that Ms. Graham had included in her checklist.

She

asked me what it was and I began to go through it with her (issue # 17). She cut
me off before I could finish and said she could talk about [Ms. Stiles and Mr.
Warren having an affair] if it was impacting her and other's work and she stormed
out of my office. I urged Ms. Patterson numerous times during the discussion to
stay and let me complete the debriefing so that she would be fully informed of the
results of the investigation. She was very angry that the Ms. Graham's findings
AFFIDAVIT OF MONICA YOUNG IN SUPPORT OF
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did not support her allegations; she left before I was able to complete the
debriefing session.
9)

Attached

and

marked

Attachment

3

are

copies

of the

Acknowledgement of Respectful Workplace Training (Problem Solving, Sexual
Harassment, Other Illegal Discrimination and Appeals) signed by Ms. Patterson
[Porter] on February 19, 2004 and December 4, 2002, which are maintained in the
Department's personnel files.

All Department employees receive copies of

Department policies and attend a three-hour initial training and annual refresher
trainings on problem solving, sexual harassment and discrimination.

All

employees are required to sign the acknowledgment attesting they have received
the training.
10)

Mr. Warren drafted a performance evaluation for Ms. Patterson in

March 2007, in which he proposed to give her a Does Not Achieve (satisfactory
performance) rating. It is a Department expectation that before a supervisor gives
a subordinate a Does Not Achieve rating that the evaluation and supporting
performance management documents be reviewed by Human Resources staff to
confirm that the supervisor has made adequate attempts to instruct the employee
and has engaged in appropriate performance management. It is also customary to
in these instances to provide employees with a detailed memorandum
documenting performance deficiencies with some detail. The march 17, 2007
memorandum

of unsatisfactory

performance

noted

in

detail

numerous

performance deficiencies. These are viewed as performance management tools
and are used when employees have been resistant to performance management
attempts or if performance deficiencies have been ongoing and these steps are
taken before disciplinary action is recommended.
II)

I interviewed Mr. Warren extensively to ascertain the nature and

duration of the Ms. Patterson's performance issues. We reviewed the electronic
database containing logs on the Fraud Unit's case files, we discussed the recent
Idaho Supreme Court decision regarding the proper use of search warrants by non
law enforcement personnel, as well as the documentation in Ms. Patterson's
AFFIDA VIT OF MONICA YOUNG IN SUPPORT OF
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personnel tile related to Mr. Warren's instructions to her regarding the proper use
and implementation of search warrants and deferred prosecution agreements. I
also reviewed numerous emails and memoranda from Mr. Warren to Ms. Patterson
regarding various performance matters, including his March 16, 2007 written
reprimand.

I also reviewed Ms. Patterson's previous perfonnance evaluations

already on file. I was satisfied that Mr. Warren's evaluation and rating of Ms.
Patterson was justified and I assisted in him in drafting the final perfonnance
evaluation.
12)

Mr. Warren and Mr. Butler were concerned that Ms. Patterson would

respond negatively to the perfonnance evaluation, but given the numerous
perfonnance issues over the previous year and her resistance to Mr. Warren's
directives, I encouraged Mr. Warren to be honest in his assessments and to use the
evaluation as a perfonnance management tool. It was apparent to me that Mr.
Warren's attempts to direct Ms. Patterson had not been successful and that it was
appropriate to document her perfonnance issues in the perfonnance evaluation and
giver her a Does Not Achieve rating.
This concludes my Affidavit.

~

SUBSCRIBED AND SWORN TO before me this

\0.-

day of June, 2009.

Notary P lic for Idaho
My commission expires:

h- 3D, a..ooq
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CERTIFICATE OF SERVICE
I hereby certify that on the \ 5~ay of June, 2009, I forwarded a true and
correct copy of the foregoing by the following method to:
Jason R. N. Monteleone, Esq.
JOHNSON & MONTELEONE, LLP
405 S. 8th St., Ste. 250
Boise, ID 83702

Du.s. Mail
'18::Hand Delivery
D Certified Mail, Return Receipt Requested
D Electronic Mail
~acsimile: (208) 947-2424

:2;-BENJA~
.J ~

f:,-

BRIAN B.
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r

,

r

,-

Debrief SlJRIFraud Units
1.
2.
3.

4.

5.

6.

7.

8.
9.

10.

.,

Thank person for meeting with me regarding recent matter I discussed with
them.
I completed the investigation. 16 people were interviewed.
Investigation was to determine whether or not there was sexual favoritism in
the workplace displayed by MW toward SUR Unit that violated the
Department's policy on Sexual Harassment. Additionally, the findings of the
investigation were analyzed per guidance about sexual favoritism in the
workplace from the Equal Employment Opportunity Commission.
There were many examples provided to me ofaUeged favoritism ofMW
toward the SUR Unit and Lori Stiles. The information gathered during the
investigation showed there was no sexual favoritism in the workplace. I
found reasonable business related explanations for the actions or decisions
made 2:ive bland exanl les ifnecessar - related to state e ui ment and/or \ , .
.
knowing MW's calendar}. ';;J'il . ~ ~ ad.J:R
- N:~. ~
For example, it was alleged Lori Stiles influenced the decision not to fill the t}~I."~
position vacated by Tera Jones. I found Lori Stiles did not influence this
decision. I found that Dave Butler suggested that this position not be filled
and that the SUR Unit see if they could absorb the additional work. In
response to Dave's suggestion, MW communicated this to the SUR Unit for
their consideration.
It was also alleged that favoritism led to the SUR Unit getting the pay raises
they received 8/04. I found Dave Butler, not MW, was responsible for the
raises given to the SUR Unit employees. I found that Dave Butler initiated
this action. Also, a review of the current salaries between the SUR and Fraud
Units shows:
• SUR supervisor is paid $1.20 less than the Fraud Supervisor
• SUR Analysts average rate of pay is $20.10
• Fraud Investigators average rate of pay is $20.29
The salary increases provided to the SUR Unit were reviewed and approved
by Dave Butler and made available by redistributing salary savings in the
SUR Unit. As stated previously, the proposal to not fill Tera Jone§'s position
and redistribute the salary savings was initiated and authorized by Dave
Butler.
Dave Butler has also initiated and authorized the redistribution of salary
savings within other areas ofDMS.
Regarding raises for the Fraud Unit. MW did submit to Dave Butler proposed
raises for the Fraud Unit. The proposal MW submitted was prepared by
Lynette Porter. Per Dave Butler, not MW, no action has been taken on these
raises at this time. For additional explanation of this, see Dave Butler.
Some employee raised concerns about phone coverage for SUR and Fraud. I
found MW met with the SURlFraud Unit supervisors and explained to them
that it was expected they have their units be available to the public until 5 p.m.
Additionally, I found both supervisors are expected to decide how this will
bappen.
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11.

Regarding the decisions MW has made regarding policy or processes'
and Fraud. I found no one person had less or more influence on poli or
process decisions made by MW. I found that ~oVIe policy or proce ses dated
back to wh
n.
en
utyJ::l.iMt8r10r Medicaid supervised
Fraud, i . e . , '
.
t . A itionally, I found hat the
decisions M made abou
.
• 1
e to more than 0 supervisor, ~
l JJI
i.e., in-state travel requests. -')
~~ ~AJ
~
~ f>I.j UThere were concerns raised about office equipm~nt. I found reasonable
.AP.NJ i
explanations for how office equipment was purchased for SUR and/or Fraud,
why it was or was not considered for purchase, or that it was allocated based
~
upon a Unit's appropriate program needs. I did not find that anyone person in
the SUR Unit received office equipment in a light more favorable to them
than any other SUR or non-SUR employees.
Some witnesses implied access to MW is limited. I found MW is available to
meet with folks and that anyone, whether an employee or supervisor, can
request a meeting with him. I found MW communicates his schedule, i.e.,
vacation and travel, to his supervisors during his bi-weekly meetings with
them. I found his supervisors have access to his Outlook calendar and that
any employee can contact Sue Hill or Jan Hanke to ask them about his
schedule.
I found MW expects supervisors to manage their unit's needs through
appropriately planning and communication.
I found that SUR Unit employees have raised concerns to MW that were not
addressed to their satisfaction.
There were concerns raised about the SUR Unit taking cases criminal. I found
•
SUR does take cases criminal under guidance and direction received frPJ!1.Jb.;.~ /" .
Office of the U.S. Attorney. A,~_diti~'1!!X' lfl.eJ1JlI§. Center for ~4ai'l:ft~\r JAI.i ~
Services is aware of this and h~'dO"mg this. I also found the
SUR Unit has been reco~zed by the~fiCe Ofthe~s.
Attorney for its work
in taking cases criminal. I~
tJAJ
•
Many witnesses told me that rumors d gossip ab ut MW's and LS's past
affair continue to be made. There is even speCUlation in those rumors and
gossip that there is a current romantic relationship between them.

wI

A4

12.

13.

14.
15.
16.

.'.

0 . ().

17.

I found information to support that they did have an affair many years ago. I
found no facts that they are currently engaged in an affair.
As stated previously, I investigated whether or not their past relationship led
to sexual favoritism in the workplace. I did not find evidence that illegal
sexual favoritism occurred in the workplace.
Part of the Department's Policy on sexual harassment gives examples of what
could constitute verbal sexual harassment in the workplace. One of those
examples listed in the policy is "telling lies or spreading rumors about a
person's sex life." I am infonning all persons interviewed that if they are
engaging in rumors or gossiping about another person's sex life, they are
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engaging in risky behavior that could be in violation of the Department's
_____
policy on sexual harassment and needs to cease.

If there are concerns regarding sexaual harassment or other forms of illegal
discrimination in the workplace, they need to reported appropriately per the
policy.
18.

19.
20.

There were many other concerns that rose during my investigation that are of
a management or employee relations matter. I did not investigation these,
though I made note of them. If any of these concerns were yours, I suggest
you discuss them with your supervisor, Human Resource Specialist, or
consider using the problem solving process the address them.
Confidential
Retaliation ~ .~

L..
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ATTACHMENT 3
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DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
Lynette Patterson v. State of Idaho, Department of Health and Welfare
Case No. CV DC 07 17295
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Acknowledgement of Respectful Workplace Training

r

,

I acknowledge that o~ ;:dJ . /
20 0:1 , I attended respectful
workplace training which' reiterated the Department's position to provide a
respectful environment to its employees and customers that is free from sexual
harassment and illegal discrimination.

I understand that:
l)

I have the right to work in an environment free from sexual harassment and
illegal discrimination; and

2)

I have a responsibility not to engage in behaviors that constitute sexual
harassment or illegal discrimination; and

3)

If I feel I am being harassed or discriminated against, I have the right and
responsibility to communicate this directly to the appropriate party.

4)

I have received a copy of the Department's policy on Problem Solving,
Sexual Harassment, Othe~ illegal Discrimination, and Appeals (Section 20).

5)

I understand the Department's policy (Section 20) on sexual harassment and
illegal discrimination.

(Print Name)

(D} vis} onIB ureau)
SignOff.doc
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Acknowledgement of Respectful Workplace Training

!ltv 1-

,

I aclmowledge that on
20 tJ ;r-, I attended respectful
workplace training which reiterated the Department's position to provide a
respectful environment to its employees and customers that is free from sexual
harassment and illegal discrimination.

I understand that:
1)

I have the right to work in an environment free from sexual harassment and
illegal discrimination; and

2)

I have a responsibility not to engage in behaviors that constitute sexual
harassment or illegal discrimination; and

3)

If I feel I am being harassed or discriminated against, I have the right and
responsi15ility to cohlmunicate this directly to the appropriate party.

4)

I have received a copy of the Department's policy on Problem Solving,
Sexual Harassment, Other Illegal Discrimination, and Appeals (Section 20).

5)

I understand the Department's policy (Section 20) on sexual harassment and
illegal discrimination.

(Print Name)

~ttv~
.

(SIgnature)

(Work LocationlUnit Name)
SignOff.doc
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DEPUTY

Chief of Civil Litigation
BRIAN B. BENJAMIN, ISB # 5422
Deputy Attorneys General
P. O. Box 83720
Boise, ID 83720-0010
Telephone: (208) 334-2400
Facsimile: (208) 854-8073
brian.benjamin(tVag.idaho.gov
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
THE STATE OF IDAHO, IN AND FOR COUNTY OF ADA

LYNETTE PATTERSON,

) Case No. CY OC 07 17095
)

Plaintiff,

v.
STATE OF IDAHO, DEPARTMENT OF
HEALTH AND WELFARE,

)
)
)
)
)

AFFIDAVIT OF BETHANY
ZIMMERMAN IN SUPPORT OF
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

)

Defendant.

)

----------------------------- )
STATE OF IDAHO)
) ss.
County of Ada
)
Bethany Zimmerman, being first duly sworn, deposes and states the
following:
I)

ttu L~~ -

I am A Human Resources Specialist, Senior for the for the Idaho

Department of Health and Welfare ("the Department" or "IDHW"), Division of
Human Resources. I have been employed as a Human Resources professional in
various capacities with the Department off and on since November 200 I. I have
been in my current position since February 27, 2009.
AFFIDA VIT OF BETHANY ZIMMERMAN IN SUPPORT OF
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2)

I was the Human Resource Specialist assigned to provide support the

Medicaid Fraud Unit and Medicaid Surveillance and Utilization Review Unit in
2004. I am familiar with Ms. Patterson's claims and I have personal knowledge
about many of the events and issues related to her claims.
3)

On July 30, 2004, I received an email from one of the SUR Unit

Analysts (Greg Snider) supervised by Ms. Patterson. Mr. Snider inquired about
the Department's policy on "interoffice romances" between and supervisor and
subordinate. Attached and marked Attachment I is a copy of Mr. Snider's email
to me.

I asked Mr. Snider for more information and he declined to provide the

identity of the individuals.
4)

In the fall of 2004 Ms. Patterson came to me and complained that

Mr. Warren was not partial to her or her team and therefore Ms. Stiles' team
received favorable treatment. She then told me that Mr. Warren and Ms. Stiles
were having an affair and because of their relationship Mr. Warren was not
treating her fairly. I asked for specific details to support her claims but she could
not give me any facts that were not based on anything other than speCUlation and
rumor.
5)

I discussed the allegations regarding Mr. Warren and Ms. Stiles with

Monica Young, HR Specialist, Senior and Diana Jansen, Administrator, Human
Resources Division. In September 2004, Ms. Jansen and I met with Ms. Stiles and
asked her whether or not she was having an intimate relationship with her
supervisor, Mond Warren.

She denied that they were having an inappropriate

relationship.
6)

***note: I don't recall any of this paragraph, but ifI saw the e-mails

it may refresh my memory. Also during this time period Ms. Patterson made a
request that her position as a Program Supervisor be reclassified to Insurance
Investigations Supervisor. Mr. Warren forwarded the request for reclassification
to me and I forwarded it to Pat Page, Senior HR Specialist in the Department who
reviewed classifications and job duties for the Department. Attached and marked

AFFIDA VIT OF BETHANY ZIMMERMAN IN SUPPORT OF
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 2

00092

Attachment 2 is a copy of a string of e-mails from August 2004 related to this
matter.
7)

In the sprmg of 2005 I investigated allegations that a Fraud

Investigator in Ms. Patterson's Medicaid Fraud Unit had used a state vehicle and
his Department credit card for his personal use. Through the Department's vehicle
logs I was able to determine that the Fraud Investigator had used a Department
vehicle and his Department credit card to purchase gasoline for his personal use to
drive between his home in Sandpoint and his office in office in Coeur d'Alene,
approximately 120 miles per day.

I also established with the assistance of

Department Information Technology staff that the employee logged onto to his
state computer from IDHW offices in Sandpoint before he arrived at work in
Coeur d' Alene and after he left his office to return home, so that it would appear
that he was working a full eight-hour day in Coeur d'Alene. The employee had
submitted false bi-weekly time sheets for over a year and he had been paid for
time that he was actually commuting. This is against Department policy.
8)

I recommended to Ms. Jansen that the employee ("George") be

dismissed for defrauding the Department. I felt dismissal was appropriate in this
case because the employee was a Fraud Investigator whose personal integrity and
honesty was obviously compromised. I further felt termination was warranted
because his actions cost the State and the taxpayers thousands of dollars in gas,
mileage, fraudulently coded time. I met with Mr. Patterson about this and she
argued that the employee should be disciplined but should receive a lesser
punishment. Attached and marked Attachment 3 is copy of my May 25, 2005,
email to Ms. Patterson regarding my discussions with Mr. Warren on the
discipline of the investigator, among other things. Ultimately, Mr. Warren and
Mr. Butler made the final decision regarding the level of punishment (a two-week
suspension).

They took Ms. Patterson's wish to retain the employee into

consideration and supported her request for a suspension rather than dismissal.
9)

In early May 2005, I also reviewed Mr. Warren's evaluation of Ms.

Patterson. It appeared to be appropriate since he had supporting documentation
AFFIDA VIT OF BETHANY ZIMMERMAN IN SUPPORT OF
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signed the evaluation on May 19, 2005 and did not file a Problem Solving
Request.
This concludes my Affidavit.

SUBSCRIBED AND SWORN TO before me this

day of June, 2009.

~~'~

PUblic for Idaho
y commission expires: ~-dL\-d-C

l~

CERTIFICATE OF SERVICE
I hereby certify that on the \ S~ay of June, 2009, I forwarded a true and
correct copy of the foregoing by the following method to:

Jason R. N. Monteleone, Esq.
JOHNSON & MONTELEONE, LLP
405 S. 8th St., Ste. 250
Boise, ID 83702

DU.S.Mail

B'Hand Delivery
.0 Certified Mail, Return Receipt Requested
Electronic Mail

o

~acsimile: (208) 947-2424

BRIAN B. BENj
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Gordon, Heidi - CO 10th
From:

Zimmerman, Bethany - CO 10th

Sent:

Tuesday, December 28, 2004 1:25 PM

To:

Gordon, Heidi - CO 10th

Subject: FW: clarification

-----Original Message----From: Snider, Gregory - CO 3rd
Sent: Friday, July 30, 2004 10:46 AM
To: Zimmerman, Bethany - CO 10th
Subject: RE: clarification
Not at this point. Thanks for the quick response. Assuming the allegation was substantiated, what would the
consequences be - a strong talking to?

Greg Snider, Fraud Analyst
Bureau of Audits & Investigations
-----Original Message----From: Zimmerman, Bethany - CO 10th
Sent: Friday, July 30, 2004 10:40 AM
To: Snider, Gregory - CO 3rd
Subject: RE: clarification
Hi Greg,
We do have a policy outlining romantic relationships, nepotism, and cohabitation and yes, the policy
states that a supervisor should not engage in a romantic relationship with a subordinate. I'm almost
afraid to inquire as to why you ask ..... care to share?
-----Original Message----From: Snider, Gregory - CO 3rd
Sent: Friday, July 30, 2004 10:37 AM
To: Zimmerman, Bethany - CO 10th (
Subject: clarification
Bethany I would just like a clarification onhnteroffice romanceSllsn't it against H & W policy for a
supervisor to be carrying on with one of their subordinates?
Greg Snider, Fraud Analyst
Bureau of Audits & Investigations
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Page, Patricia (Pat) • CO 10th
From:

Page, Patricia (pat) - CO 10th

Sent:

Tuesday, August 24,2004 8:40 AM

To:

Zimmerman, Bethany - CO 10th

Subject: RE: supervisor position

I'll check into it. Thanks Bethany .. Good question!
Pat Page

Senior HR Specialist
334-6556
-----Original Message----From: Zimmerman, Bethany - CO 10th
Sent: Monday, August 23,2004 2:27 PM
To: Page, Patricia (Pat) - CO 10th
Subject: FW: supervisor position
Can you please provide me some guidance in how I can respond to Mond? I don't know anything about Insurance'
supervisors so I'm not sure how their positions are factored or why they are classed the way they are??? If you have
soma insight, that would be great...Mond believes that his Fraud Supervisors should be at the same level as Insurance'
but I don't know enough to let him know.
-----Original Message----From: Warren, Mond - CO 9th
Sent: Monday, August 16, 2004 4:12 PM
To: Zimmerman, Bethany - CO 10th
Subject: supervisor position
Bethany, see be/ow. Any thought on how or why the Dept of Insurance supervisor position is classed higher than our
supervisor positions? We do classify our positions as Program Supervisors but they should all be close to the same. They
both have the same class of staff they supervise, Fraud Investigator. I was able t9 combine the investigator positions a
few years ago because Insurance was able to get their fraud investigator position classed /.ligher than ours. Thanks
Mond

Home Current OQenings Temporary Openin9§ PromotionalOpenin9§ Forms Job Descrjptic
Compensation Contact Us My Applications
INSURANCE INVESTIGAliONS SUPERVISOR
CLASS NO. 08964
CLASS PURPOSE

9/3/2004
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Porter, Lynette· CO 3rd
From:

Zimmerman, Bethany - CO 10th

Sent:

Wednesday, May 25,20053:08 PM

To:

Porter, Lynette - CO 3rd

Subject: Follow-up...
Hi Lynette,
Thanks so much for meeting with me this morning. I did some long hard thinking at lunch (after our talk this a.m.)
and I'm not sure what to suggest to make the work environment better, but I am hopeful that your meeting with
Heidi helped. I will continue to think about it and try to come up with a solution - thanks for bearing with me.
I also wanted to let you know that Mond came up when you were meeting with Heidi to find out how our
conversation went. I told him that we had a great meeting On my eyes), that in my mind the bigger issue is that of
how George coded his time (rather than the use of State car), and you and I decided that further research isn't
really going to be necessary. I let him know that you asked if we could do something like an unpaid suspension
and I said that we could. I told him that is what you'd like to suggest to Dave (as the appropriate action). I told
him I will set up a meeting for Monday.
I told him that regardless of what action we take, I anticipate that George will be quite upset, that he will introduce
a lot of history into his response, and that he will bring up the fact that he feels this is retaliation for the MondiLori
investigation (George specifically told me that in his meeting with me and I had already shared that with Dave and
Mond on Friday, so I wasn't telling him anything he wasn't already aware of). He said that he antiCipated that
would come up.
He then mentioned that he wasn't sure hawaII of this will work out (timing wise) as you have the investigators
coming in for their quarterly training in June. I said that "I know, Lynette mentioned to me that they were coming
in." He said that he wanted to be sure to pop in the meetings and visit with everyone, and I said I thought that
would be a great idea! He said Dave made it one of his performance objectives to become more involved with the
field staff, so he wants to make sure that he's taking every opportunity to meet with them. I then said, "In that
case, why don't you and Lynette travel around and visit with each of the investigators so you can gain an
understanding of their jobs. He said he planned to talk to you about that (sometimes its serendipitous how things
work out ... since you were going to try to get the investigators to suggest this to him anyway).
If

Lastly I told him how impressed I've been with you through this process. I told him that you were so professional
(which you always are) in our meeting, and I thought it was impressive because if it were me (who was the
supervisor) I might really struggle with this whole process, but you acted with complete integrity and were wilting
to make some really hard decisions. He thanked me for telHng him that and said, "I'm proud of Lynette. that's
great that she was so profession aID. I thought you might 6ke to know that.
Anyway, that's a recap of my meeting with Mond. Thanks again for meeting with me. Please let me know if I can
do anything else. Our conversation has and will remain in confidence (I put that last sentence in writing on
purpose - I want you to know that you can trust me and that I will not compromise my integrity).
Take care,
-Bethany

5/25/2005
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ATTORNEY GENERAL
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Chief of Civil Litigation
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# 5422
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P. O. Box 83720
Boise, ID 83720-0010
Telephone: (208) 334-2400
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
THE STATE OF IDAHO, IN AND FOR COUNTY OF ADA
LYNETTE PATTERSON,
Plaintiff,
v.
STATE OF IDAHO, DEPARTMENT OF
HEAL TH AND WELFARE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CV OC 07 17095
AFFIDA VIT OF HEIDI GRAHAM IN
SUPPORT OF DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT

-----------------------------)
STATE OF IDAHO)
) ss.
)
County of Ada
Heidi Graham, being first duly sworn, deposes and states the following:
1)

I am the Civil Rights Manager for the Idaho Department of Health

and Welfare ("the Department" or "IDHW").

I have been employed in this

position since January 2, 2000. Prior to that time I was employed by the Idaho
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Department of Transportation as a Civil Rights/Affirmative Action Officer for
approximately 3 112 years.
2)

One of my regular duties at the Department is to conduct

investigations of employee allegations of discrimination, harassment and
retaliation. These investigations are part of the human resources function in the
Department and are done in conjunction with human resources staff and the
IDHW Administrator of Division of Human Resources. I also consult closely with
the Department's Deputy Attorney General assigned to the Division of Human
Resources.
3)

I conducted a lengthy investigation into all claims made by Lynnette

Patterson between December 2004 and January 2005. I am familiar with Ms.
Patterson's claims in her lawsuit and I have personal knowledge regarding those
matters based on my investigation in the Department.
4)

Between July 2004 and December 2004 there were vague concerns

by staff of the Medicaid Fraud Investigations Unit (Fraud Unit) that Mond
Warren, Bureau Chief of the Audits and Investigations Bureau, Division of
Management Services and Lori Stiles, Program Supervisor of the Medicaid
Surveillance and Utilization Review (SUR) Unit might be engaged in a romantic
relationship. Those concerns were brought to the attention of Human Resource
Specialist Bethany Zimmerman. Because the concerns were vague and appeared
to be based on rumor and gossip this was regarded at the time as an employee
relations matter and was initially handled by the Human Resource Specialist
assigned to SUR and Fraud Units (Ms. Zimmerman).
5)

At this time Ms. Zimmerman reported to Diana Jansen, Human

Resources Administrator, Division of Human Resources. In September 2004, Ms.
Zimmerman, Ms. Jansen and Dave Butler, Deputy Director, Division of
AFFIDA VIT OF HEIDI GRAHAM IN SUPPORT OF
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Management Services met with Ms. Stiles to discuss the rumors that she was
romantically involved with her supervisor, Mr. Warren. Due to the management
and liability concerns of a romantic relationship between a supervisor and a
(reporting) subordinate, such relationships are prohibited by IDHW's AntiHarassment policy. Attached hereto and marked Attachment 1 is a copy of the
Department's Anti-Harassment policy in effect in 2004.
6)

I was aware at the time that Ms. Stiles denied that she had an

intimate relationship with Mr. Warren. I was also aware that Mr. Butler and Ms.
Jansen met separately with Mr. Warren within minutes of the meeting with Ms.
Stiles and that he also denied having an intimate relationship with Ms. Stiles.
7)

In December 2004, Ms. Zimmerman reported to Ms. Jansen and Mr.

Butler that she was continuing to hear rumors from staff of an alleged intimate
relationship between Ms. Stiles and Mr. Warren, along with complaints from
members of the Fraud Unit, that Ms. Stiles and the SUR Unit were given
preferential treatment by Mr. Warren. In response to the continuing rumors, Ms.
Jansen asked that I investigate the allegations of an intimate relationship between
Ms. Stiles and Mr. Warren and the additional allegations that Mr. Warren gave
Ms. Stiles and the employees of the SUR Unit preferential treatment over Ms.
Patterson's Fraud Investigations Unit. I began my investigation on approximately
December 10,2004.
8)

I met with Ms. Zimmerman on December 10, 2004 to staff the

Human Resources investigation of this matter. Among other things, she informed
me that on approximately December 7, 2004 Mr. Warren had informed Mr. Butler
that he and Ms. Stiles had had an intimate relationship approximately five years
earlier.
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9)

I interviewed Ms. Patterson on December 28, 2004. Over the next

several weeks I also interviewed Susan Slade-GrossI, clerical support (Fraud
Unit); Dwayne Sanders, Fraud Investigator; Eileen Williams, Fraud Investigator;
Tawni Limesand, Fraud Investigator; Paula Hisle Culet, Fraud Investigator; Greg
Snider, SUR Analyst; Deborah Turner, SUR Analyst; Lori Stiles and Mond
Warren.
10)

Mr. Warren had supervised Ms. Patterson prior to 1998 at which

time the SUR Unit was brought under Mr. Warren's supervision. At that time
there was not a formal distinction between the two units and all staff, including
Ms. Patterson and Ms. Stiles worked on Medicaid fraud cases together. In January
2002, the two units split up and Ms. Patterson and Ms. Stiles became Program
Supervisors of their respective units.

Ms. Patterson's Fraud Unit focused on

complaints and allegations of Medicaid and Welfare Fraud committed by
providers, contractors and individuals and Ms. Stiles' Medicaid Review Analysts
focused on allegations of Medicaid billing fraud committed by providers.
According to Ms. Patterson, she got along well with Ms. Stiles until sometime in
2003.
11)

Ms. Patterson complained that beginning in 2001 Ms. Stiles began

referring some of the cases investigated by the SUR Unit to the U.S. Attorney's
Office for criminal prosecution.

Ms. Patterson informed me that she did not

believe the SUR Unit Analysts were competent to investigate criminal matters and
that only the investigators in her Fraud Unit should conduct criminal and civil
investigations. She informed me she had taken this matter up with Mr. Warren,
who had disagreed with her and continued the practice of the SUR Unit
investigating Medicaid provider fraud.
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12)

The SUR Unit was created in response to federal regulation that

requires states to investigate Medicaid provider fraud and abuse.

Medicaid

requires the states to have a distinct SUR Unit to investigate Medicaid fraud and
abuse to ensure compliance with federal regulations. Both the SUR and Fraud
Units receive federal and state funding, however, the SUR Unit also received some
additional funding for its activities.
13)

Much of the discussion m my interview with Ms. Patterson on

December 28 and in subsequent discussions focused on her belief that the SUR
Unit was operating outside of its scope and expertise by developing provider fraud
cases for criminal prosecution. It was Ms. Patterson's contention that the SUR
Analysts were not qualified to investigate cases for criminal prosecution and that a
Fraud Investigator should be assigned to be the lead investigator on these cases.
This was also a belief shared by many of the Fraud Unit investigators.

Ms.

Patterson believed that Mr. Warren's decision to permit Ms. Stiles and her staff to
develop provider cases for criminal prosecution without the input or assistance
from the Fraud Unit was an example of discriminatory conduct based on his
(prior) romantic involvement with Ms. Stiles. Ms. Patterson was aware that Ms.
Stiles and Mr. Warren had a romantic relationship in approximately 1998 and she
believed it had ended in approximately 2004.
14)

Ms. Patterson also informed me that in 2001 Ms. Stiles referred a

case to the U.S. Attorney's Office for prosecution. According to Ms. Patterson,
the U.S. Attorney permitted Ms. Stiles to work on the criminal prosecution and she
believed that after that time Ms. Stiles' attitude changed toward the Fraud Unit and
that she became less interested in working collaboratively with the Fraud Unit.
According to Ms. Patterson, in 2004 Ms. Stiles allegedly told her staff that they
did not need to talk to the Fraud Unit investigators about SUR cases. In Ms.
AFFIDA VIT OF HEIDI GRAHAM IN SUPPORT OF
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Patterson' s mind this was the genesis of degrading relations between the two
groups and according to her theory, Mr. Warren permitted this to happen because
he gave preferential treatment to Ms. Stiles because of their previous relationship.
Ms. Patterson told me several times, "Whatever Lori wants, Lori gets."
15)

Ms. Patterson told me she tried to do things to get the two groups to

work cooperatively together but that Ms. Stiles undermined her and that Mr.
Warren either supported Ms. Stiles or he did nothing to stop her. Ms. Patterson
asserted that she tried to get Mr. Warren to do something about this, but Mr.
Warren would always tell her to speak with Ms. Stiles and "work it out."

I

reviewed some emails that Ms. Patterson gave me as examples that she claimed
demonstrated Ms. Stiles was difficult to work with. My impression of the emails
was that Ms. Stiles was being cooperative but that Ms. Patterson was rude and
territorial.
16)

Ms. Patterson also complained about the fact that when the position

for a clerical support employee assigned to the SUR Unit (Tara Jones) was vacated
that the position was not re-filled. Those tasks were re-assigned to SUR Unit
employees and the salary savings were re-distributed in salary increases only to
SUR employees. Ms. Patterson indicated that some of the Fraud employees were
required to answer phones and do additional administrative functions after Ms.
Jones left and that it was unfair that the Fraud Unit employees did not share in the
salary increases.
17)

I investigated this and found that Dave Butler had made the decision

(based on Mr. Warren's recommendation) not to fill the clerical position and told
the SUR Unit employees if they worked more efficiently and absorbed those
duties he would give them all salary increases. Attached and marked Attachment
2 is a copy of Mr. Warren and Mr. Butler's May 12,2004, memorandum to (then)
AFFIDA VIT OF HEIDI GRAHAM IN SUPPORT OF
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Director Karl Kurtz regarding the plan submitted by the SUR Unit to absorb the
administrative duties and redistribute the salary savings as temporary salary
increases to SUR staff.

For many years, it has been the policy of the Idaho

legislature, various Governors and Department Directors to bring employee
salaries to the midline of pay grade grades (often referred to as "policy" levels).
This was an attempt to bring the SUR Analysts and Ms. Stiles up to the policy
salary level for their job classifications and it was only a temporary increase. This
temporary increase became permanent and effective on August 29, 2004, after
SUR Unit employees demonstrated they were able to absorb Ms. Jones' duties.
18)

Ms. Patterson complained that SUR Unit requests for equipment

such as computers, scanners and cameras were given priority by Mr. Warren over
requests made by Ms. Patterson for her Unit.

I interviewed SUR and Fraud Unit

staff, Ms. Stiles and Mr. Warren on this point and found that there was an
insignificant amount of information and no basis to conclude that Mr. Warren had
given the SUR Unit preferential treatment with respect to equipment acquisitions.
19)

There were complaints that the SUR Unit had new computers and

flat screen monitors, but I learned some Fraud Unit staff did receive, and would
continue to receive new computers under IDHW's Division of Information
Technologies computer-replacement program.

There were allegations that the

SUR Unit had digital cameras and portable scanners. According to Mr. Warren,
prior to January 2002, he purchased scanners, computers, and cameras for the
SUR and Fraud Units to share. He also informed me that he had little control over
monies directed to either program. He passed Ms. Patterson's and Ms. Stiles'
requests for acquisitions to senior management who approved budget allocations.
I also learned that all scanners, laptops and cameras were available to both SUR
and Fraud Unit staff and that Mr. Warren told Ms. Patterson he would consider
AFFIDA VIT OF HEIDI GRAHAM TN SUPPORT OF
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purchasing a camera to be used by the SUR and Fraud Units, once she and Ms.
Stiles determined the type of camera that was needed and the cost.
20)

There are also program differences and needs between the two

groups that appeared to account for minimal variations in equipment acquisitions.
For example, the SUR Unit received enhancement funds from the federal
government to purchase computer equipment to support the Idaho Medicaid
Management Information System.
21)

Ms. Patterson also complained that Ms. Stiles had a personal key to

an evidence room accessed by the SUR and Fraud Units. A Fraud Investigator
informed me it was his perception that Ms. Stiles had her own personal key to the
evidence room because he saw SUR Unit staff use the Fraud Unit's key to access
the room. I learned that Mr. Warren knew nothing about how keys to the evidence
room were allocated. I also determined that Ms. Stiles did not have a personal key
to the evidence room. A key had been placed in her inbox for SUR staff to use.
The Fraud Unit also had its own key to access the evidence room, which was
maintained by a clerical employee in the Fraud Unit.
22)

Ms. Patterson complained that in 2002, Ms. Stiles received two file

cabinets belonging to Ms. Patterson and a former employee. When I asked Mr.
Warren about this, he stated that the two units changed locations at their offices on
Americana Street. He said a heavy wooden file cabinet could not be supported by
the floor joists. As a result, the file cabinet was cut in half to give the Fraud Unit
"4-stack" files and the SUR Unit "2-stack" files for document storage. Ms. Stiles
told me she was not aware that her Unit had received a file cabinet belonging to
another work group. She was aware that the former employee's file cabinet stayed
with the SUR Unit because that former employee had worked for the SUR Unit.
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23)

Ms. Stiles also told me that she allocated office resources based on

need. For example, she said she gave a very nice mahogany desk to one of Ms.
Patterson's new Fraud Investigators in August 2004 because the SUR Unit had no
need for it.
24)

I met with Mr. Warren on January 7, 2005 and with Ms. Stiles on

January 6, 2005. They each admitted that they had had an intimate, consensual
relationship approximately four years previously, but that it had ended at that time.
It was Ms. Stiles' contention that because of the prior relationship with Mr.
Warren, he went to great lengths not to appear to give her preferential treatment
and as a result she had a less desirable office than Ms. Patterson, whose office had
a view of the Idaho Statehouse. Ms. Stiles was also paid considerably less than
Ms. Patterson for doing the same work and Ms. Patterson had a better printer.
When the SUR and Fraud Units moved from the Americana Street office to the
Department's central offices, Ms. Patterson's office was located next to Mr.
Warren's. According to Ms. Stiles, Ms. Patterson left work early and did not
account for her whereabouts to Mr. Warren.

Ms. Stiles maintained regular

business hours. Ms. Stiles also informed me that Ms. Patterson sent several Fraud
Unit employees to a conference in 2004 without first seeking Mr. Warren's
approval.

According to Ms. Stiles, it was unusual at best for a subordinate to

behave in such a way without consequences.
25)

Ms. Patterson alleged that Ms. Stiles was paid at a higher hourly

rate. My investigation indicated that Ms. Stiles was paid $1.20 per hour less than
Ms. Patterson (at the time). Attached and marked Attachment 3 are copies of my
notes analyzing Ms. Stiles' and Ms. Patterson's salary history since 2000, which
was when I believed Ms. Stiles and Mr. Warren had concluded their consensual
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relationship.

My reVIew of Ms. Patterson's salary history indicated that

throughout this time period she always made more money than Ms. Stiles.
26)

Another of Ms. Patterson's complaints, as well as some of her stafI,

alleged that the Fraud Unit investigators were paid less than SUR Unit Analysts.
My investigation revealed significant animosity among Fraud Unit investigators
against SUR Unit Analysts.

Many Fraud Unit Investigators are ex-law

enforcement personnel who investigate complaints of Medicaid fraud by
individuals.

SUR Unit investigators are classified as analysts, while Fraud Unit

investigators are classified as investigators.

Some of the Fraud investigators,

including Ms. Patterson, did not feel that the SUR Analysts were "real"
investigators and they resented the fact that the two job classifications were in the
same pay grade (Pay Grade K) and that the Analysts were considered to be
investigators.
27)

I discovered that when the SUR Unit was developed (prior to 1998)

IDHW developed the job descriptions for the Medicaid Utilization Review
Analysts in accordance with the Idaho Division of Human Resources (IDHR), a
separate agency in the Governor's Office.

IDHR reviewed the position

classification and job duties in 2001, and continued to classifY the Analysts at Pay
Grade K. When the Fraud Unit's Investigator position was established, it was
originally classified as Welfare Fraud Investigator. Prior to 2001, this position
was established at Pay Grade 1. In 2001, IDHR reviewed the Welfare Fraud
Investigator classification and reclassified it to Fraud Investigator and changed the
Pay Grade from J to K.
28)

I looked at the average rate of pay between the two classifications

(then both at Pay Grade K) and found that the Fraud Investigators earned (at the
time) an average salary of $20.29, while the SUR Analysts earned $20.10 per
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DEFENDANT'S MOTION FOR SUMMARY JUDGMENT -

10

00110

hour. Because of the discrepancies between individual salaries, which can arise
from various factors including longevity and merit increases, I felt that it was most
meaningful to look at average salary levels between the two groups rather than
analyze individual salaries. Attached and marked Attachment 4 is a copy of the
organizational chart and salaries of all employees at this time. It was also apparent
that the SUR Unit Analysts were generally well below the policy level for the pay
grade, while most of the Fraud Investigators were at or above the policy level
($21.97) for Pay Grade K. From this I concluded that there was no evidence of
bias by Mr. Warren (or the Department) with respect to salaries between the two
Units.
29)

I also found that there had been other salary savings gained from not

filling other positions within the Division of Management Services and that Mr.
Butler had decided to re-distribute those salary savings for salary increases to
other employees in the Division, outside of the Fraud and SUR Units. And, I
reviewed the salary recommendations for 2004 made by Mr. Warren for both
Units and found that his recommendation to Mr. Butler for salary increases
included Ms. Patterson's recommendation for her staff. Mr. Butler was unable to
approve the salary increases recommended by Ms. Patterson, which were
approximately $2.00 per hour per employee.

While supervisors such as Ms.

Patterson and Mr. Warren make salary requests and recommendations to their
supervisors,

salary decisions

are

appropriations for personnel budgets.

made

after the

legislature has

made

Department senior management at the

Administrator and Deputy Director levels determine salary increases; in this case
salary decisions were made by Mr. Butler, not Mr. Warren.
30)

Another concern related to allegations that Mr. Warren met

frequently with Ms. Stiles (and not with Ms. Patterson).
AFFIDA VIT OF HEIDI GRAHAM IN SUPPORT OF
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indicated that Mr. Warren was available to all employees he supervised and that
Ms. Stiles and Ms. Patterson had access to Mr. Warren's Outlook calendar and
could schedule meetings with him as necessary. Beyond that it was impossible to
determine who was having more meetings with Mr. Warren and whether or not
there were other legitimate factors that could account for these differences.
31)

Ms. Patterson also complained that Mr. Warren reported on

Medicaid fraud investigations and collections to a legislative committee in 2003
and that he spoke more highly about the SUR Unit's activities than he did about
the Fraud Unit. I reviewed Mr. Warren's Power Point Presentation (attached and
marked Attachment 5) and found there was no basis to conclude that Mr. Warren
had made improper or disparate representations about the Fraud Unit.
32)

I also checked Mr. Warren's and Ms. Stiles' time sheets to see

whether or not they were taking time off at the same time. I found some occasions
where time taken offwas similar, but there was no evidence to suggest a pattern.
33)

Ms. Patterson also complained that Mr. Warren had disciplined one

of her employees more harshly than one of Ms. Stile's subordinates for similar
conduct.

When I investigated this claim, I found that the Human Resources

Specialist (Bethany Zimmerman) assigned to investigate claims against one of the
Fraud Investigators found that he had improperly used a state vehicle and gasoline
for personal use and had coded his time sheets for considerable travel time
between his residence and his office. These abuses had gone on for a considerable
duration and it was the recommendation of Ms. Jansen and the HR Specialist that
a Fraud Investigator who had defrauded the Department should be terminated
from his position.

The individual was not terminated because Mr. Warren

advocated against this; instead he received a two-week suspension.
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34)

In contrast, I looked into the claim that one of Ms. Stiles'

subordinates had improperly filled out her time sheet. The HR Specialists who
investigated this claim determined that there was insufficient evidence to support
the charges, which had evidently been made by a Fraud Unit employee, and
therefore, no disciplinary action was taken against the employee.
35)

Finally, the last substantive complaint made by Ms. Patterson related

to her feeling that her job classification (Program Supervisor, Pay Grade L) should
have been reclassified to something similar to Insurance Investigation Supervisor,
(Pay Grade M). I did look into this and found that Mr. Warren had referred her
request for re-classification to a classification specialist in the IDHW's Human
Resources Division who reviewed the request for reclassification with IDHR.
Ultimately it was detennined by those individuals that Ms. Patterson's position
was properly classified as a Program Supervisor, Pay Grade L.
36)

In sum, I concluded after my investigation that any differences

complained of by Fraud Unit staff and Ms. Patterson regarding the SUR Unit were
either inconsequential, were based on perception and lacked factual bases, were
the result of legitimate program needs or were merely territorial rivalries between
the two groups.

I reviewed EEOC guidelines regarding a hostile work

environment claim by third parties in cases involving intimate relationships
between supervisors and subordinates and consulted with Ms. Jansen and the
Department's Deputy Attorney General, Melissa Vandenberg regarding my
findings.

I concluded that because the relationship had occurred several years

prior to the allegations of preferential treatment and because I did not find any
instances of substantive preferential treatment that there was no basis to conclude
that Mr. Warren had engaged in preferential treatment of the SUR Unit due to his
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previous consensual relationship with Ms. Stiles or that he had engaged in any
illegal conduct.
37)

I met with Ms. Jansen, Mr. Butler, Employee Relations Manager

Monica Young and Ms. Vandenberg on January 12, 2005 regarding my findings
that Mr. Warren and Ms. Stiles had engaged in a consensual intimate relationship
several years prior and that there was no evidence to support the claims that Mr.
Warren gave preferential treatment to the SUR Unit. I created a debrief checklist
for members of the SUR and Fraud Units. Attached and marked Attachment 6 is
copy of my checklist. I was out of town the latter part of January and Ms. Young
conducted most of the debriefings with SUR and Fraud Unit staff in my absence.
38)

Beginning on January 13, 2005, staff members were informed very

generally of my findings, however, some detail was disclosed regarding several of
the more contentious issues, such as salary increases and equipment. Staff were
informed that because there was no evidence that Ms. Stiles and Mr. Warren were
having a current relationship and because there was no evidence of preferential
treatment by Mr. Warren that it was unwise for staff to continue to gossip about an
affair between them.

Ms. Young and I also informed staff that if there were

concerns in the future regarding harassment and/or retaliation that those
complaints should be either directed to a Human Resources Specialist, a
supervisor, Division Administrator or me.
39)

Ms. Patterson was scheduled to be debriefed by Ms. Young on

January 27, 2005. Ms. Young's notes indicate (and she informed me later) that
Ms. Patterson "was very upset and HG [Heidi Graham] was lied to and fell for it"
and she "stormed out of office."
40)

I am aware that Ms. Patterson made an appointment and met with

Mr. Butler on February 9, 2005 to again raise complaints regarding preferential
AFFlDA VIT OF HEIDI GRAHAM IN SUPPORT OF
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treatment. On February 10, she provided him with a document titled Summary of
IssueslFraud $ SUR Units. Attached and marked Attachment 7 is a copy of this
document, along with twenty-five documents attached in support of Ms.
Patterson's claims related to preferential treatment by Mr. Warren to the SUR
Unit. Mr. Butler gave this document to me. I reviewed it and found that it
contained no new information or claims by Ms. Patterson beyond what we had
already discussed and I had investigated. It was apparent to me that Ms. Patterson
was unhappy with my findings and was taking her complaints to a higher level in
the Department.
41)

I met again with Ms. Patterson on May 25, 2005, at her request.

During this meeting Ms. Patterson told me that there was retaliation and
"hostility" between the Fraud and SUR Units. I questioned her about this and she
described the hostility as "stomping." She said that things had gotten worse since
my investigation had concluded. She did not provide me with other details or
instances to support her complaint. She also claimed that Mr. Warren had
retaliated against her in the performance evaluation he had prepared for her. In
response to this claim, I offered her the opportunity to give me details about why
she believed the performance evaluation was retaliatory. She refused to give me
details supporting her allegations. Ms. Patterson signed her performance
evaluation on May 19, 2005 and did not file a Request for Problem Solving. As a
supervisor, she was well aware that employees have the right to problem solve,
including concerns that a supervisor had no basis for a negative performance
evaluation. I also told Ms. Patterson several times during this discussion that she
and/or her staff could submit additional information regarding concerns of
favoritism that had been investigated or any new concerns, including hostility or
retaliation and that I would look into them. I told her I welcomed new information
AFFIDA VIT OF HEIDI GRAHAM IN SUPPORT OF
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and I expressed a willingness to hear her and her staff members' concerns. She
told me she would not give me any information. She did not provide me with any
details or new allegations of preferential treatment or retaliation by Mr. Warren or
others.
42)

On September 27, 2006, Ms. Patterson met with Director Dick

Armstrong to discuss her concerns. I met with Mr. Armstrong on October 19,
2006 and updated him on my December 2004 - January 2005 investigation. I
advised Mr. Armstrong that I had investigated Ms. Patterson's claims of
preferential treatment to the SUR Unit in December 2004 - January 2005 and that
Ms. Patterson was not raising new claims but rather she was unhappy that my
findings did not support her allegations.

Ms Patterson's complaints to Mr.

Armstrong were identical to the issues she raised with me in December 2004. I
met again with Mr. Armstrong after his November meeting with Ms. Patterson. In
that meeting he gave me his notes from the meetings he had had with Ms.
Patterson.
43)

I am aware that Director Armstrong met again with Ms. Patterson on

November 22, 2006 to discuss his review of her complaints. He advised her that
because she had not brought any new allegations or incidents forward, apart from
her previous claims, that there was nothing to investigate. He also reportedly
asked her what she wanted from him and she said she wanted respect, recognition
and personal credit for the work of the Fraud Unit. Mr. Armstrong directed the
Department's Public Information Officer to prepare a news release about the
Fraud Unit's activities in Eastern Idaho. (Attachment 8)
44)

Ms. Patterson resigned from her position on March 16, 2007, after

receiving her draft performance evaluation from Mr. Warren. The Department's
policy is that supervisors meet with subordinates to discuss performance
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evaluations and the employee then has an opportunity to give the supervisor input
into the final evaluation. She filed a Charge of Discrimination with the Idaho
Human Rights Commission on September 14, 2007. I responded to the Idaho
Human Rights Commission on October 18, 2007.

The Idaho Human Rights

Commission issued its (no probable cause) decision on April 15, 2008.
This concludes my Affidavit.

HEIDI GRAHAM

SUBSCRIBED AND SWORN TO before me this \;:- day of June, 2009.

Notary P lic for Idaho
My commission expires: b - 30-

a.ooq

CERTIFICATE OF SERVICE

I hereby certify that on the \ S"'~ay of June, 2009, I forwarded a true and
correct copy of the foregoing by the following method to:
Jason R. N. Monteleone, Esq.
LLP
th
405 S. 8 St., Ste. 250
Boise, ID 83702

JOHNSON & MONTELEONE,

OU.S. Mail
ffHand Delivery
Certified Mail, Return Receipt Requested
Electronic Mail
~acsimile: (208) 947-2424

o
o

BRIAN B.

BEN~
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DEPARTMENT OF HEALTH ANP WELFARE
SECTIQN20

PROBLEM SOLVING, SEXUAL HARASSMENT,
OTHER ILLEGAL DISCRIMINATION, AND APPEALS
Table of Contents

Departmental Problem Solving
Sexual Harassment and Other Illegal Discrimination
Action and Resolution'
Other Illegal Discrimination

Section 20 Procedures (Link to Procedures, Flow Chart, and Problem Solving Forms)
20A. Departmental Problem Solving
20A 1. Policy. Pursuant to Section 67-5315, Idaho Code, any classified employee
of the Department with permanent, provisional, or entrance probationary status
has a right to file under this Problem Solving procedure to resolve job-related
problems.
All employees are encouraged to discuss problematic issues with their
supervisor, and work jointly toward resolution. Supervisors are expected to make
a good faith effort to resolve problems with employees.

Problem solving is a two level review process. Mediation is an option available
prior to problem solving or at any level within this process. Mediation may be
requested by either the employee or the supervisor as a means of resolution.
(07102)
Complaints alleging sexual harassment or other illegal discrimination based on
race, sex, national origin, age, or disability are to be filed in accordance with
Section 20B (Link to 20B) of DHW Personnel Policies and Procedures Manual.
(7/02)
20A2. Department Problem Solving Policy Administration. The DHW Division of
Human Resources staff is the authoritative source of information and
interpretation regarding the Department's Problem Solving policies and
procedures. Human Resources staff is available to provide consultation to both
employees and management. (7/02)
20A3. Applicability/Exclusions from Formal Problem Solving Process. (Ref. 675315(1), Idaho Code). Formal Problem Solving applies to any non-disciplinary
employment-related matter that affects the employee except for the following: 1)
Compensation, except as it applies to alleged inequities within the Department,
2) Termination for failure to satisfactorily complete the entrance probationary
period. All suspensions without pay, demotions, dismissals, and involuntary
transfers are covered under the Due Process Section 19B (Link to 19BJ and are
excluded from the Problem Solving process. (7102)

http://infonetdhwlRefs&Books/potproc/sectionslDhwsec20.htm
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20A4 Representation An employee has the right to be represented by anyone of
the employee's choosing at the Level One and Level Two meetings in the
Problem Solving procedure. (7/02)
All communications will be addressed to the employee. The employee is
responsible to keep the representative informed of the time and place of
meetings and content of written responses received from management. The
schedule limitations of the employee's representative shall not unreasonably
delay the process. (7/97)
If any compensation or expenses are due to the employee representative, the
employee is responsible for payment.
20A5 Prohibitions. No employee shall be disciplined or otherwise prejudiced in
employment for exercising rights under the Problem Solving process.
Specifically, no supervisor or any other employee of the Department may
retaliate against an employee for: 1) filing for Problem Solving; 2) participating as
a witness or an employee representative; or 3) assisting another employee in
preparing for Problem Solving. (7/97) 20A6. Mediation. Mediation is an optional
method of dispute resolution. It may be requested at any time by the employee or
by others involved in the Problem Solving process. Both parties should agree to
mediation before it is pursued. Employee representatives are not allowed in the
mediation process.
20A7. Time Frames. An employee must file for Level One Problem Solving in
writing no later than ten (10) working days after being notified of an action If an
employee fails to file within this time frame, the request may not be accepted by
the Department. (7/02)
The time limit for filing for Problem Solving does not include days the
employee is away from work due to illness or other approved leave. The
ten (10) working day calculation does not include the day on which the
problem occurred, but does include administrative leave. (5/01)
If an employee elects to file for Level Two Problem Solving, it must be
within two working days of receiving the Level One Problem Solving
resolution.
When a Problem Solving request is filed, the procedure outlined should
usually be completed in thirty (30) working days or less.
If mediation is pursued, and the process agreed to by both parties,
reasonable efforts will be made to hold the final session as soon as
possible. All other time limits in the Problem Solving Procedure are placed
on hold during mediation. (7102)
The employee and other staff involved, upon approval of their respective
immediate supervisors, will be allowed regular work time for problem
resolution discussions. (7/97)
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20B. Discrimination
20B1. Sexual Harassment and Other Illegal Discrimination
Sexual harassment and other illegal discrimination based on race, sex, national origin, age,
color, religion or disability are absolutely forbidden.

20B1. Policy Statement. Sexual harassment and other illegal discrimination based on race,
sex, national origin, age, color, religion, or disability of any employee of the Department is
prohibited by law and by the policy of the Department. Under Title VII of the 1964 Civil
Rights Act, as amended, the Department has an affirmative duty to maintain a working
environment free from all forms of sexual or other illegal discrimination. In accordance with
this affirmative obligation, the Department will investigate and take immediate and
appropriate corrective action whenever there is reason to believe that sexual harassment or
other illegal discrimination has occurred.
This policy is also applicable to sexually harassing or other illegal discriminatory conduct
displayed to a Department employee by a client/participant, contractor, vendor, etc. The
Department will take immediate and appropriate corrective action to protect its employees.
(09/02)

20B2. Sexual Harassment Defined. Harassment on the basis of sex is a violation of Section
703 of Title VII of the Civil Rights Act of 1964.
Sexual harassment does not refer to behavior or occasional compliments of a socially
acceptable nature. It refers to behavior that is unwelcome, that is personally offensive, that
lowers morale, and therefore interferes with work effectiveness. Sexual harassment includes
unsolicited and unwelcome sexual advances, requests for sexual favors, unwelcome sexual
epithets, innuendoes, advances, references, or other verbal or physical conduct of a sexual
or sex-biased nature when:
Submission to such conduct is made either explicitly or implicitly a term or condition of an
individual's employment;
An employment decision is based on an individual's acceptance or rejection of such
conduct;
Such conduct interferes with an individual's work performance or creates an intimidating,
hostile, or offensive working environment. (09/02)

20B3. Prohibited Sexual Harassment Activities. The legal prohibitions of sexual harassment
apply to peer relationships, as well as to employment relationships of a superior/subordinate
nature. Examples of sexual harassment include, but are not limited to:
VERBAL
Calling a person a "hunk," "doll," "babe," or "honey"
Turning work discussions to sexual topics

http://infonetdhw/Refs&Booksipolyroc/sections/Dhwsec20.htm
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Asking personal questions about social or sexual life
Asking about sexual fantasies, preferences or history
/

Making sexual comments about a person's clothing, body or looks
Making kissing sounds, howling, smacking lips
Telling lies or spreading rumors about a person's sex life
NONVERBAL
Blocking a person's path
Restricting or hindering another person's movements
Sexual and/or derogatory comments about men/women printed on coffee mugs,
hats, clothing, etc.
Making facial expressions, such as winking, throwing kisses, or licking lips
Making sexual gestures with hands and/or body movements
Letters, gifts and/or materials of a sexual nature
Invading a person's body space; standing closer than appropriate or necessary
for the work being done

(

PHYSICAL
Massaging a person's neck, shoulders, etc.
Touching the person's clothing, hair, or body
Hugging, kissing, patting or stroking
Touching or rubbing oneself sexually around or in view of another person
Brushing up against a person
Patting, goosing, caressing or fondling
Tearing/pulling/yanking a person's clothing
Exposing oneself
20B4. Other Illegal Discrimination. Any form of other illegal discrimination based on race,
color, sex, national origin, age, religion, disability or illegal retaliation is prohibited.
Discriminatory conduct may include, but is not limited to: racial slurs, gender-specific
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comments, or any jokes, comments, rumors, postings, and e-mails that would offend
someone because of their accents, customs, religious practices. ethnic name. style of dress,
skin color, or other physical traits. (09/02)
2085. Prohibitions. Retaliating or discriminating against an employee for
complaining about sexual harassment or other illegal discrimination is prohibited.
Violation of this policy will result in disciplinary action up to, and including
dismissal. .
2086. Dissemination. It is the intent that this policy will be disseminated to all
Department employees. All new employees will receive this policy within the first
30 days of employment. Respectful workplace learning will be made available to
all employees annually.
20B7. Reporting Options and Time Limitations. Employees who believe that they are being
subjected to illegal sexual harassment or other illegal discrimination are encouraged to file a
verbal or written complaint with the Department's Civil Rights Manager in the Division of
Human Resources. Employees, if they so desire, may file a claim directly with the Idaho
Human Rights Commission and/or the Equal Employment Opportunity Commission (EEOC).
Such complaint must be filed within one (1) year from the date of the incident (or last
incident).
Applicants for employment may file discrimination complaints with the Civil Rights Manager,
or the Idaho Human Rights Commission and/or the EEOC.
Any employee, supervisor, manager, or management authority who is made aware of or
suspects the occurrence of sexual harassment or other illegal harassment will report the
matter through the most confidential and direct means possible to preserve morale and
discipline in the work unit. The individual reporting the matter will provide a statement of
known facts to:
The Civil Rights Manager; or
The Division Administrator; or
The Human Resources Specialist; or
The highest ranking available manager.
Any employee, supervisor, manager, or management authority who is made aware of an
alleged incident of sexual harassment or other illegal discrimination will immediately forward
the complaint to the Civil Rights Manager or designee.
2088. Investigation (Link to Procedure). Upon receipt of an allegation of sexual harassment
or other illegal discrimInation, the Civil Rights Manager or designee will inform the
appropriate supervisor or management who will take interim steps to prevent a recurrence of
the problem until a permanent solution is obtained. Additionally, the Civil Rights Manager or
designee will make the determination, upon a review of the facts, whether to institute an
informal or formal investigation.
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An informal investigation generally consists of the Civil Rights Manager or designee
providing guidance in the resolution of the complaint. When a formal investigation is
indicated, the Civil Rights Manager or designee will take immediate steps to investigate the
matter by obtaining a statement from the complainant, discussing the matter with the
accused, and obtaining information from the witnesses, if any. See the Department's
Investigation Procedure (link) for additional information.

(

Upon completing the formal investigation, the Civil Rights Manager or designee will submit a
report of findings to the Deputy Attorney General. Upon review of the report, the Deputy
Attorney General will forward it to the Department Director or designated Deputy Director.
Whenever possible, the Civil Rights Manager or designee has thirty (30) calendar days to
complete the investigation.
.
During individual proceedings, only the accused has the right to be represented by anyone
of their choosing. (09/02)
2089. Confidentiality. Due to the sensitivity and confidentiality necessarily surrounding
sexual harassment and issues of other illegal discrimination, employees who suspect
harassment, discrimination or who need information about coping with potential harassment,
may contact the Civil Rights Manager, who will ensure that no person except those
responsible for investigating and enforcing civil rights matters will have access to confidential
communications.
An employee filing a complaint will not discuss the matter with coworkers and persons not
directly responsible for investigating the matter.
Upon a specific request by the employee, the Civil Rights Manager may provide the name of
a contact of a different sex than the Civil Rights Manager.
Due to the damage that could result to the career and reputation of anyone falsely or in bad
faith accused of sexual harassment, all investigations and hearings surrounding such
matters will be designed, to the maximum extent possible, to protect the privacy of and
minimize suspicion toward the accused, as well as the complainant.
In all cases, the complaint, investigation record, and outcome will be kept confidential to the
maximum extent possible, to protect the privacy of and minimize suspicion toward the
accused, as well as the complainant.
20B10. Action and Resolution. Based on the information presented in the investigation
report, the Director or designated Deputy Director may advise the Division Administrator to
take immediate and appropriate action to remedy the matter, if necessary.
If there appears to be no foundation to the allegation:
No record will be made of the allegation in either the accused or accuser's personnel
records; and
A reiteration of the policy against sexual harassment may be appropriate.
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If a foundation for the allegation exists, disciplinary action against the offending employee
will follow. Disciplinary action will be commensurate with the scope and severity of the
occurrence and may include, but is not limited to, warnings, reprimands, suspension,
demotion, or dismissal. (09/02)
Back to Top
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IDAHO

DEPARTMENT

OF

HEALTH & WELFARE
DIRK KEMPTHORNE • Governor

DAVID BUTLER· Deputy DireclDr
DIVISION OF MANAGEMENT SERVICES
BUREAU OF AUDITS AND INVESTIGATIONS
450 West Stale S!ree~ 9'" Floor
P.O. Box 83720
Boise. Idaho 83720-0036
PHONE 208-334-5997
FAX 20&-334-5694

KARl B. KURTZ· Director

May 12,2004
MEMORANDUM
TO:

KARL KURTZ
Director

THROUGH:

FROM:
Bureau Chief
SUBJECT:

TEMPORARY INCREASES

The Surveillance and Utilization Review (SUR) Unit has experienced salary savings in the
amount of$11 .50 per hour through the loss of an employee in a Technical Records Specialist 1
support position. The SUR unit has requested an opportunity to evaluate their ability to
absorb the work being performed by this position and utilize the salary savings to (1) bring
staff who are at the base pay rate closer to mid-line and (2) compensate those who have
stepped up and taken on additional duties in response to the vacancy.
The SUR unit has provided me with a plan to absorb this work, some of which is anticipated to
be streamlined through automation. I am requesting your approval of a temporary increase for
those stafffor eight pay periods, effective June 6,2004, to allow them to evaluate their ability
to absorb these dqties. I am also requesting approval to make this increase permanent if the
unit can effectively demonstrate they are able to absorb this extra work. My request for
temporary increase amounts is below.
PCN

Name

4186
1325
3208
1238
5359
0230

Monty Davison
Liz Oleson
Greg Snider
Lori Stiles
Deb Turner
Lilly Winterbottom
Total

CwTentrate
w/CEC

Temp
Increase

Temp Rate

Policy

$19.25
$17.33
$20.30
$22.40
$16.88
$17.33

$1.00
$2.50
$1.00
$2.00
$2.50
$2.50
$11.50

$20.25
$19.83
$21.30
$24.40
$19.38
$19.83

$21.97
$21.97
$21.97
$24.03
$21.97
$21.97

Thank you for your consideration with this request.
fMW
L..
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Lori

Lynette

Date of
Rate
Change
6/30/2007
27.80
5/20/2007
27.00
3/25/2007
27.00
10/4/2006
25.60
6/18/2006
25.60

8/29/2004
8/28/2004
8/1/2004
7/4/2004
6/6/2004
6/6/2004
1/6/2002
1/5/2002
1211412001
6/10/2001
1/21/2001
6/11/2000
10/17/1999
9/1911999
9/19/1999

24.40
22.40
454.68
22.40
22.40
22.40
21.86
19.88
19.88
19.88
18.43
18.43
17.81
17.81
17.81

6/26/1999
6/13/1999
6/13/1999
6/13/1998
6/14/1998
6/14/1998

17.81
1,000.00
21.56
17.81
17.03
15.83

Reason
for
Change
merit
misc payroll
'"***merit
longevity
convert paygrade (from L to 42)

Date of
Change

3/30/2007
6/18/2006
4/23/2006
2126/2006
211212006
1/29/2006
1/1/2006
9/11/2005
5/22/2005

*umerit
mise payroll
bonus
mise personnel
short term overide
merit
promotion increase
appointment change
longevity
merit
mise personnel
merit
misc personnel
mise personnel
mise personnel

8/1/2004
7/4/2004
6/6/2004
1/6/2002
1/5/2002

1/25/1998
12/28/1997
8/2411997

300.00 Gov Use Bonus
346.00 Gov Use Bonus
15.53 "complete probation

2/2411997

15.53 original appointment

Rate

26.50 ***·Separation
26.50
26.50
26.50
26.50
26.50
939.00
920.00
500.00

convert paygrade (from M to 42)
short term rate overide
reclass - upward (from L to M)
completion of probation
merit
short term commendable
temporary increase
short term commendable

520.62 temporary increase
25.60 ***misc personnel
25.60 merit
25.03 promotion
22.76 vacant due to appointment chg

6/10/2001

22.76 merit

6/11/2000

21.84 .... merit

9/511999
CM
short term commendable
CB
merit
merit
convert paygrade

Reason
for
Change

21 .10 rec!ass - upward

6/13/1999

19.18 merit

6/14/1998

18.34 merit

4/18/1998

17.30 CM

12/28/1997
8/24/1997
6129/1997
6/29/1997
8/13/1996

18.08
17.30
17.93
1000.00

CB
CM
CB
short term yommendable

17.30 longevity

.. Mond Warren begins to supervise Stiles
** Warren begins to supervise Porter
*** Hourly rate at time of CRM Investigation (12/13/04 - 01112105)
... *. Hourly rate at time of Porter's resignation
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sl HIstory

Internal Audit

I

I

::>ueAltman
Admin Support Mgr.
PCNZlfff
$24.95PGN
I
Michelle Matlock
t- TRS 1 peN 5572
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NEWS RELEASE

Tom Shanahan
(208) 334-0668

FOR IMMEDIATE RELEASE
December 1, 2006

Eastern Idaho Welfare Fraud Investigation
Nets More Than $97,000 in Repayments
The Idaho Department of Health and Welfare's Fraud Unit conducted a week-long
'Sweeps Project' of welfare program fraud in the Idaho Falls area earlier this month,
identifying more than $97,000 to be repaid to the state because of fraud. The intensive
investigation involved Food Stamps, child care assistance and Medicaid.

Five investigators from the Fraud Unit examined 54 cases of reported fraud. Of those, 19
people have admitted guilt and agreed to repay the state, while three others are being
pursued for criminal prosecution. Seventeen cases remain under investigation. The
remaining 15 cases were found to have no violations or are pending, due to the person
being out of state, in prison, or unable to locate.

"We are conducting Sweeps Projects across the state to reduce a backlog of cases," says
Lynette Porter, Fraud Unit supervisor. "In June, we conducted the same type of activity
in southwest Idaho with similar positive results."

In addition to identifying $97,273.86 which must be repaid, approximately $589,852.00

will be saved over the next five years by preventing improper payments being made in
fraudulent cases.
--more-

00168

2

Porter says the majority people who receive welfare assistance from the state are honest
and genuinely need assistance. She points out that last year in the Food Stamp and Child
Care programs, $132 million was distributed in benefits, serving an average of almost
100,000 people each month. But, there will always be those who take advantage of
programs that seek to help low-income people.

"We strive to protect the integrity of the programs by making sure only eligible people
receive program benefits," she says. "I don't think anyone has a problem helping people
who really need it. Many of our programs have limited resources, so we want to make
sure the people needing assistance are the ones receiving it."
Cases ranged from about $700 in fraudulent payments to over $15,000, the latter mostly
involving overpayment for Medicaid. Along with having to repay the state, people who
commit fraud also are disqualified from participating in most public assistance programs
for a minimum of a year. In some cases, criminal charges are sought.

Porter says the Fraud Unit will continue to do 'Sweeps Projects' throughout the state. She
encourages people who suspect welfare program fraud to contact the Fraud Unit through
the toll-free fraud hotline at 1-866-635-7515. "We all can do our part to ensure the money
we spend on programs designed to help low-income people is spent wisely," she says.

###
(Editors: For more information please contact IDHW Public Information Officer
Tom Shanahan, 334-0668.)
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Debrief SURJFraud Units

•
1.
2.
3.

4.

5.

6.

7.

8.
9.

10.

Thank person for meeting with me regarding recent matter I discussed with
them.
I completed the investigation. 16 people were interviewed.
Investigation was to determine whether or not there was sexual favoritism in
the workplace displayed by MW toward SUR Unit that violated the
Department's policy on Sexual Harassment. Additionally, the findings of the
investigation were analyzed per guidance about sexual favoritism in the
workplace from the Equal Employment Opportunity Commission.
There were many examples provided to me of alleged favoritism ofMW
toward the SUR Unit and Lori Stiles. The information gathered during the
investigation showed there was no sexual favoritism in the workplace. I
found reasonable business related explanations for the actions or decisions
- related to state e ui ment and/or \ "
.
made !rive bland exam res ifnecess
- M:~ . ....u-L
knowing MW's calendar). :;)\J..I.. . ~ ~ ad.J:R
For example, it was alleged Lori Stiles influenced the decision not to fill the O~
position vacated by Tera Jones. I found Lori Stiles did not influence this
decision. I found that Dave Butler suggested that this position not be filled
and that the SUR Unit see if they could absorb the additional work. In
response to Dave's suggestion, MW communicated this to the SUR Unit for
their consideration.
It was also alleged that favoritism led to the SUR Unit getting the pay raises
they received 8/04. I found Dave Butler, not MW, was responsible for the
raises given to the SUR Unit employees. I found that Dave Butler initiated
this action. Also, a review of the current salaries between the SUR and Fraud
Units shows:
• SUR supervisor is paid $1.20 less than the Fraud Supervisor
• SUR Analysts average rate of pay is $20.10
• Fraud Investigators average rate of pay is $20.29
The salary increases provided to the SUR Unit were reviewed and approved
by Dave Butler and made available by redistributing salary savings in the
SUR Unit. As stated previously. the proposal to not fill Tera Jone.§'s position
and redistribute the salary savings was initiated and authorized by Dave
Butler.
Dave Butler has also initiated and authorized the redistribution of salary
savings within other areas ofDMS.
Regarding raises for the Fraud Unit. MW did submit to Dave Butler proposed
raises for the Fraud Unit. The proposal MW submitted was prepared by
Lynette Porter. Per Dave Butler, not MW, no action has been taken on these
raises at this time. For additional explanation oftrus, see Dave Butler.
Some employee raised concerns about phone coverage for SUR and Fraud. I
found MW met with the SUR/Fraud Unit supervisors and explained to them
that it was expected they have their units be available to the public until 5 p.m.
Additionally, I found both supervisors are expected to decide how this will
happen.
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11.

Regarding the decisions MW has made regarding policy or processes'
and Fraud. I found no one person had less or more influence on poli or
process decisions made by MW. I found that i091e policy or proce ses dated
back to wh
n . en
uty~ifr'for Medicaid supervised
Fraud, i.e.,
t . A 'tionally, I found at the
decisions
made abou
.
. I
to more than 0 ,supervisor,
i~
i.e., in-state travel requests. -')
tuu~ ~.J:J
~
~
There were concerns raised about office equipm!nt. I found reasonable
.)..JJ.NJ
explanations for how office equipment was purchased for SUR and/or Fraud,
why it was or was not considered for purchase, or that it was allocated based
~
upon a Unit's appropriate program needs. I did not find that anyone person in
the SUR Unit received office equipment in a light more favorable to them
than any other SUR or non-SUR employees.
Some witnesses implied access to MW is limited. I found MW is available to
meet with folks and that anyone, whether an employee or supervisor, can
request a meeting with him. I found MW communicates his schedule, i.e.,
vacation and travel, to his supervisors during his bi-weekly meetings with
them. I found his supervisors have access to his Outlook calendar and that
any employee can contact Sue Hill or Jan Hanke to ask them about his
schedule.
I found MW expects supervisors to manage their unit's needs through
appropriately planning and communication.
I found that SUR Unit employees have raised concerns to MW that were not
addressed to their satisfaction.
There were concerns raised about the SUR Unit taking cases criminal. I found
•
SUR does take cases criminal under guidance and direction received frpJ:1Jb}l~;' .
Office of the U.S. Attorney. A~diti.qu<J!lX' ~,w~ Center for Maa~\r}A1l~
Services is aware of this and h~aomg this. I also found the
SUR Unit has been reco~zed by th~ece Ofthe~s.
Attorney for its work
in taking cases criminal. I~ 0 ..
t;.J
.
Many witnesses told me that rumors d gossip ab ut MW's and LS's past
affair continue to be made. There is even speculation in those rumors and
gossip that there is a current romantic relationship between them.

A4

12.

13.

14.
15.
16.

cu}

.'.

io

P.

17.

I found information to support that they did have an affair many years ago. I
found no facts that they are currently engaged in an affair.
As stated previously, I investigated whether or not their past relationship led
to sexual favoritism in the workplace. I did not find evidence that illegal
sexual favoritism occurred in the workplace.
Part of the Department's Policy on sexual harassment gives examples of what
could constitute verbal sexual harassment in the workplace. One of those
examples listed in the policy is "telling lies or spreading rumors about a
person's sex life." I am informing all persons interviewed that if they are
engaging in rumors or gossiping about another person's sex life, they are

oot~72

I>Vf r

t

engaging in risky behavior that could be in violation of the Department's
policy on sexual harassment and needs to cease.

~

If there are concerns regarding _sexauaI harassment or other forms of illegal
discrimination in the workplace, they need to reported appropriately per the
policy.

18.

19.
20.

There were many other concerns that rose during my investigation that are of
a management or employee relations matter. I did not investigation these,
though I made note of them. If any of these concerns were yours, I suggest
you discuss them with your supervisor, Human Resource Specialist, or
consider using the problem solving process the address them.
Confidential
~ .~ •
Retaliation L.,.
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SUMMARY OF ISSUES
FRAUD & SUR UNITS
February 9, 2005

DR Findings: When contacted by fIR, I told them I needed to know they were serious
because I didn't want to be left hanging out to dry. I needed to know they were serious
and would do an in depth investigation. They have said it is complete and the complaints
were all unfounded.
Used half truths and applied incorrectly:
-Kathleen Allyn approved SUR to be under Mond. She did not approve
the current operational practices. These did not begin until the units were
moved under Management Services.
-Anyone can have access to Mond at anytime. However, the results Of
lack: offrom that contact is the problem. IfHR contacted Payne, Altman,
and Bellomy, they would have had a positive response. However, his
personal relationship has no bearing or connection to the functions of any
of these individuals or their units.
-The finding that the affair ended several years ago is totally untrue. If it
did, why would a new employee make the observation that something was
up with the two of them. Additionally, I know first hand this finding is
wrong.
-Salary savings was Dave's idea. May have been, but there were
conditions attached to SUR getting the large raises which are not being
met. Mainly they have not taken over all ofTera's duties. The Fraud
Unit is doing all of the duties Tera performed for them.
Access to Mond: When I have taken things to Mond such as equipment needs, he tells ~
me to check with Lori to see what her needs are. When Lori goes to Mond with an issue, ~.:6/
request, etc., he takes care of it even if it includes policy changes for the Fraud Unit.
These changes are done without any consultation or discussion with me:
-Search Warrant procedures. The fraud unit had been involved in at least 20
search warrants prior to March 2004. In March 2004, Howaid and Liz were
working on a possible criminal case in which the p~osecutQr: r:equesta search
warrant be executed. I was in San Diego at a conference at this time. Lori was
made aware of the request by Liz. Lori went to Mond about the warrant request
and I immediately receive an email from Mond laying out new procedures. I do
not mind new procedures or accountability. I had been providing most of the
same information to Mond via email on all of the previo1:ls warrants. My issue is
Mond implementing a change for my unit based on a conversation with Lori, and
not having any discussion with me.
-Lori was sitting in on a negotiations meeting with Tawni. Tawni expressed the
need to the provider to pay 25% of the overpayment upfront. Lori did not agree
with Tawni' s style, went to Mond, did not discuss with me, and then I get an

(!)

1

001.f75

email from Mond saying he want to be involved in all future negotiations. Again, /::l
no discussion "With me or Tawni, just Lori.
@
-Tawni was in mitigation on the ARC case "With ARC and the Assistant US
Attorney (AUSA). Lori has a friend who works there, and who called Lori asking
questions about some of the same issues being mitigated. Tawni found out Mond
had asked Lori to research one of the issues of the mitigation raised by Lori's
friend. Mond did not ask Tawni or me to research or even if we had researched.
This is an extremely poor business practice on their part when a case is in
mitigation or litigation. It could have undermined the entire process.
Accountability and processes are not what's at issue here. It is the manner in which they
come about and are presented.

Preferential Treatment: Lori has always had first crack@teuipmentetc.
-higher speed laptop & desktop
-flat screen monitor
-has own key to evidence room
:"had first pick of an office when units moved to CO from Americana
-Mond gave her file cabinets which were being used by two other individuals
during this move without discussing the matter with the other two individuals.
-until very recently, Lori kept the unit digital camera at her desk or sometimes at
home.
~
-job classification
~
-supporting Lori in her refusal to cover the phones in Susan's absence.
~
-Mond has not communicated with me in the past when he will be out of the
9 - /0
office. It has been in just the last 2-3 months I could access his calendar. He s .
doesn't communicate directly with me when he wil~
-----,
-I do not get timely responses from Mond
~ I .1. ~
Integrity Issues: This is a huge issue.
-Tera' s duties not being covered in whole by the analysts
-Misinformation as to when the involvement ended
-Federal case issue
-Lori continually going behind the Fraud Unit's back to Mond
-Lori taking the video tape which was addressed and sent to me while I was out
sick.
-Enhanced Federal matching funds. Lori has even expressed to me in the past that
she is concerned the were not meeting the requirements for this.

~

Hostile Work Environment: There has been an underlying hostile work environment
for several months. Since HR closed their investigation, the atmosphere has worsened. I
feel like Lori is just waiting in the shadows to fmd something to pounce on me for.

~

Tera's Duties: Mond and Lori's answer for the tasks Tera used to do for the fraud unit,
it to load software applications on our computers (without the training or support to use) L~

2
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so we can do the downloads, etc. Tera used to do. The phone coverage is another t~
Tera used to perform. (see below)

7r/

Phone Coverage: This issue is not that there are only 6 or 7 Provider complaints a week:;~
the issue is that Tera used to cover for Susan for meetings, vacation, illnesses, etc. Ther~
has been no backUp for Susan except for investigators. If a call comes in, any of the
Fraud staff are willing to handle any type of call. SUR is only willing to forward the call
to an investigator if it is a client complaint.

SUR Functions: When Lori and I were made supervisors the question was raised by
0/
Mond, what to do with Jeff Maxey. He had always worked directly for Mond in the
'Medicaid Fraud Unit' as a Fraud Analyst. Mond felt Jeff should be placed with SUR 3;1-.J..3.....,/
because he was an analyst not an investigator. I agreed. However, today, all the analys
have the title of Fraud Analyst, rather than Utilization Analyst.
I asked Mond on May 13, 2004 what the difference was between Fraud and SUR He
said, 'nothing except the Federal funding.
Relationship: Mond and Lori's relationship started prior to July 1999. This is when I
became aware of it. Lori and I had taken a trip together to Florida for my birthday.
Mond made personal phone calls to her while we were there. He has always made
personal calls to her while she is traveling for work:. I have witnessed several of them
throughout the years, the last being 5117/04. Other staff has also been aware of these
calls. r doubt HR has checked HW phone records for calls between the two of them vs.
between Mond and any of his other employees.
While our offices were located at Americana, the two of them would get into fights.
Voices would be raised; Lori would storm out ofMond's office and the building
slamming doors, at times Lori would be crying. Mond would soon follow her out and
they would return later within 2 or 3 minutes of each other every time. They would be
together at the office after hours, with the door locked on many occasions, two of which I
am personally aware of
More recently, in the last several month, if time sheets were checked, perhaps it would
show them taking the same times off. Particularly afternoons.

My Classification: When I was made supervisor, the investigators had recently been ~
reclassified to 'insurance fraud investigators.' There was an 'insurance fraud supervisor'
~ _ ,..l.-Sclassification at the time. I brought it to Mond's attention but he said the decision was
~
made to make Lori and me 'H&W Program supervisors.' I wasn't very happy about it
because there was a pay grade difference between the two positions and the job
description for the fraud supervisor is much closer to what I do than the program
supervisor. However, I accepted the position. When I researched hay points, etc after
learning of the SUR units pay raise, I found there is a spread in the hay points for analysts
and investigators. I approached Mond with the information and told him I wanted moved
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to my proper classification. His comment was, 'how can another agency classify there
positions bigher than my positions?' The sad part about his comment is he is the one
who started the process to move the H&W investigators into the same class as insurance.
I believe then and I believe now Mond did not want me in the classification because Lori
could not be placed in it and it was a higher classification. I believe the fact Mond went
through HR to add a paragraph to the job description for 'insurance fraud supervisor' to
include Lori's position substantiates my claim.

Mond and Lori have violated the following policies:
-IDAHO ADMINISTRATIVE CODE, Human Resources and Personnel
Commission !DAPA 15.04.01.024
-DEPARTMENT OF HEALTH AND WELFARE SECTION 2H CONFLICT OF

INTEREST
2Hl. Disclosure Requirement. Any time a potential conflict exists
between an employee's public duty and private interest, outside activities or
employment, the employee shall immediately disclose it to the UOD, in writing.
Failure to disclose a conflict or potential conflict or interest or appearance of
impropriety may result in disciplinary action, up to and including dismissal.
2H2. Private Interest. Any activity performed in the course of
employment that might have the appearance of impropriety or preferential
treatment offamily or relative~ significant other, etc. is prohibited
2H4. Cohabitation antiRomantic Relationships. Cohabitation or and/or
romantic relationships between employees and their supervisors and other
holding positions of authority over them is not condoned If such relationships
exist, then disciplinary action such as involuntary transfer may be considered
The possibility of intentional, unintentional or perceived abuse ofpower should
always be strongly considered in such relationships.
2H7. Outside Activities. Employees must critically assess their outside
activities. Endeavors, with and without remuneration, that may be construed to
be a conflict o/interest with Department operations or programs or which would
have the appearance of impropriety, are prohibited
Lori is in violation of the Federal labor law as is Mond. Lori works 9 -10 hours a
day> additional nights and weekends and Mond knows it, and hasn't put a stop to it. HR
has told me they have spoken to Lori and warned her about this. If Lori is counting all
the time she works, then it becomes another instance of preferential treatment.
SUMMARY: The problems between the two units started when Lori wanted to move
forward criminally on one of her cases without an investigator being involved. I
expressed some real concerns dealing with training, experience and knowledge. Mond
allowed this, even though eventually the AUSA had an agent from HHS OIG take on the
case with Lori. This however set a precedence, for analyst to move into the criminal
investigations arena. Mond not only allowed it in the beginning, but supports and
defends it now.

4
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I am not sure if Lori's attitude of importance influences Mond's decisions, or ifMond's
decisions influences Lori's attitude. I do know that once you have had an intimate
relationship. and have obviously NOT kept it out of the workplace, you cannot resume
normal supervisor-employee relationships at the office, and this is still apparent with
Mond and Lori at work:.
HR did not even follow there own direction and information presented and Respectful
Workplace training every year.
HR warned that if any of the staff talked about Mond and Lori's relationship, it was in
violation of the sexual harassment rules. I am not aware of that being a topic of
discussion. The discussions have been centered around the problems we all have in
performing oUI work because of the difficulties created by Mond and Lori, of course due
to their relationship.

r got the impression from HR. that Heidi's conclusion was all of the allegations were
based on rumors and speculation, no facts. In reality, how much do you need to witness
before you realize something is going on. You certainly do not need someone whispering
'r think they are involved, what do you think'. That has been the case with each of the
staffwho has been here in the last few years. The situation has been easily observed.
From 1999 until the move to central office, Mond did pretty well at keeping the business
and personal separate with the exception of the fights. Since the move the problems have
grown and really escalated in the last year. If there was not preferential treatment, and
Mond and Lori kept their personal involvement out of the workplace, why are so many
people aware of it? And I won't accept 'rumors' as an explanation. I have seen too
much as has several other people.
My recommendation for resolution to all these problems is to have Lori moved to
Medic~d. She could manage the SUR subsystem, and work with contractors on the
utilization of recipients and providers. This is where she is very good and where her
expertise is. The second recommendation is to have the Fraud and SUR units answer to a
different Bureau Chief of to the Deputy Director. This would help to eliminate integrity
issues as well as other issues. Additionally, ifHR was only investigating preferential
treatment, (I am still not sure what issues they were pursuing) then the above information
shows there is many more issues which need addressed.
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Porter, Lynette - CO 3rd
From:

Warren, Mond - CO 9th

Sent:

Friday, March 26,20048:43 AM

To:

Porter, Lynette - CO 3rd; Stiles, Lori - CO 3rd

Subject: search warrants

I would like to approve any involvement of our staff in search warrants. Prior ro our partaking in
the execution of any warrants, I would like the following details:
Case name
Allegations
Lead Investigator assigned
Unit members who will be present during the search
Law Enforcement Agency(s) involved
Prosecutor involved
Location(s) to be searched
Date of search (or anticipated date)
Reason for search
Items to be seized

a

In ~ddition, Lynette, prior to our involvement in any searches t would you please develop unit
policy regarding search warrants for my approval which $hould include the process for obtaining
warrants, hQw they Will be served, involvement of law enforcement, and our involvement in the
execution of the warrants, cataloging evidencft and r~ei'pts. I am not sure where t~e unit policy
manuals are but this policy shQuld be included in both the SUR and fraud unit policy manuals so
policy should cover involvement of both units. Thanks

the

21912005
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Porter, Lynette - CO 3rd
From:

Warren. Mond - CO 9th

Sent:

Monday. April 26, 2004 8"27 AM

To:

Porter, Lynette - CO 3rd

Subject: RE: Search Warrants

Lynette,
Made a few changes to the policy. ·~~e:cOOr~~ Lorf.: If'SlJ'R:ts'm.:ftng a' separate..man~ this
sliOUId also be-lrr tIleitmanllafsmrethey wiTh also: be participaring msearch warrants: a:mftftepolicies:.
sffourdo'e-CotIsisrent TIley may have the opportunity to be involved with search warrants conducted by
th~ feds or other law enforcement and the policy should cover these circumstances. I did not see the
folder titled Search Warrant info.
My concern with the telephone call is that when I walked on the phone conversation, it appeared as
though the details for the search had already been planned and I have not been briefed by you that you
have even been considering a search warrant and the reason for the search. It is not my plans to hinder
any relationship with the local authorities but I will approve the Department's involvement in a search
warrant before we participate in one. If your plann.itig form includes most -of the information I have
asked for then it may help to provide me With a copy of this at the earliest time even if sonie of the
information is not known. It can be updated when the information is gathered. I would anticipate that if
the conversation of a search eve~ comes uP. you would already know Why yoti would be considering a
search opposed to immediate access; the allegations, the lead investigator, and.other information. I
would also hope at a minimum. this information would be included in your weekly updates.
---Original Message-From: Porter, Lynette - CO 3rd
Sent: Tuesday, April 20, 2004 12:54 PM

To: Warren, Mond - CO 9th
Subject:

~rch Warran~

I have updated the draft po6cy and procedures manual for fraud, to include s~arch warrants. (see below)
I did not include a lot on procedures becaus~ this is dictated by the pro~ecutor and the law enforcement
agency executing the warrant. Also, it i~ important to note, a judge makes the final decision as tt) the
strength of probable cause and the need for a warrant As we discuSsed Defore, the onlY involvement an
analyst should have is as a subject matter expert when present during a search, so I. have not added any
information on this. I have also set up a folder undE~.f Welfare Fraud titleq Search Warrant Info. In this
fold~r is a form to be used when planning {f1e sea(ch wa,rranl There is a checfdis~ form ~s well as a
sample warrant and affidavit. State and Fede~llaw set parainetersand proceSses for search warrants.
TheSe rules and laws wi11 be followed. as they 'have always done.
I understand from Lori you were wondering why w.e had theconferenCt? cal, regEifding the search for
AlPine. prior to your approval. Based on the information you have requ~ted to be suppDed to you. some
planning has to be done In advance.
this infurmation .
is developed,
I will
forward to. you.
. When
.
,
.
Based on your email dated 3126/04, ( am interested to !mow what you would be basing your
approvaVdisapprovaJ of our involve~n.t on. Have you had complaints on any search warrants we have
been involved in? Laws, rules and procedures have always been followed to the 'T'. I hctye~lways
provided you the majority of this inforTl1i:ition in the past during the planning stages of a search and have
always let you know the results soon after the search was concluded. The reason for a search is always
'the prosecutor's direction'. The information, other than case name, lead investigator and proSecutor
involved, would not be known until well into the planning stag~: At what point do you want what

2/9/2005
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information? If during a briefing with a prosecutor, he/she wants a search conducted, how do you want
us to respond? My concem here, is we are just starting to build relationships with prosecutors where
there has not been any before. and I don't want to jeopardize this.
Here is the portion from the P&P. As I mentioned before. I want to separate out the things that need to be
in a desk manual and consolidate the rest into the poncy manual. so it is stiU in draft form.

Search Warrants
A prosecuting attorney may request a search warrant be executed in some cases. The Bureau
Chief of Audits and Investigations will prior approve all Department staff involvement in a
search warrant and will be notified when plans are initiated for a search warrant and when the
search has been completed. The lead investigator may be requested to prepare a written affidavit
for probable cause or testify to probable cause before a magistrate for the warrant. The
prosecuting attorney directs the activities of the warrant usually in consultation with the lead
investigator. The prosecutor will decide which law enforcement entity will execute the warrant,
when and where. The investigators will follow the policy and procedures of the law enforcement
entity who serves the warrant In all cases however, law enforcement will serve the warrant and
secure the property to be searched prior to the investigator entering the premises. The usual
process after this step is complete<l is for law enforcement to direct the investigators to proceed
searching for the items listed in the warrant.

As items are located, they will be logged as to what they are and location found. Smaller items
will be bagged and marked, larger items will be boxed and marked. Law enforcement will sign
the inventory sheet and hand the evidence off to the investigator. The investigator will handle
the evidence according to the rules of evidence. The lead investigator may be required to do the
return of the search warrant to the courts.

Lynette \PQ~
SupeIVisor Fraud Unit

334-0610

2)9/2005
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________
From:

Sent:
To:
Cc:
Subject:

~------------

________

~--~====----~

____

.a~

_______

~

Umesand, Tawni - CO 3rd
Wednesday" May 26, 2004 11:16 AM
Warren, Mond ~ CO 9th
Stiles, Lori - CO 3rd; Porter, Lynette - CO 3rd
RE: ARC on board

As you know,

Lori has already researched this issue and advised their billing person
regarding this issue. I have asked Lori to refrain from advising ARC contractors and
staff until this case is settled.
I don't feel comfortable with our unit having
conversation with ARC while the attorney's are in litigation. Please let me know if you
have any questions.
Thanks.

Tawni Limes and, Fraud Investigator
Office ~34-0695
Cell 669-5109
FAX 334-2046
-----Original Message----From: Warren, Mond - CO 9th
Sent: Tuesday, May 25, 2004 3:34 PM
To: L~esand, Tawni - CO 3rd
Subject: FW: ARC on board
Are you going to research this and if this is a requirement let us know so we can provide
them with the correct guidance? Are we holding them to the same standard of other
providers?
-----Original Message----From: Amy.Rowe@usdoj.gov [mailto:Amy.Howe@usdoj.gov]
Sent: Tuesday, May 25, 2004 1:59 PM
To: Limesand, Tawni - CO 3rd; Riggs, Whitaker - CO 10th; Porter, Lynette - CO 3rd; Warren,
Mend - CO 9th
Subject: RE; ARC on board

OK, so ARC is on board (in principle--we still have to get the agreement back from HHS)
although grumbling. Kevin West raised the issue of rounding up. The CIA says that rounding
up is inappropriate. He says there is a new regulation allowing rounding up and it is
accepted industry wide. Can anyone verify this?
Their new billing person is Mary Jo Griffin.

Amy S. Howe
Assistant United states Attorney
Financial Litigation Unit
Affirmative Civil Enforcement
District of Idaho
208 334 1211
fax: 208 334 9375

----~Original Message----From: LimesanT@idhw.state.id.us (mailto:LimesanT@idhw.state.id.us)
Sent; Monday, May 24, 2004 11:00 ~M
To: Howe, Amy; RiggsW@idhw.state.id.us; PorterL~idhw.state.id.us; Warreru~@idhw.state.id.us
Subject: ARC Status

1
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Porter, Lynette - CO lrd
From:

Warren, Mond - CO 9th

Sent:

Tuesday, December 09,200310:11 AM

To:

Porter, Lynette - CO 3rd

, (}l\
'II l:hl
,

.. '<

~

Subject: RE: ,Computers
Tara and Lori were both upgraded to the new Dell computers which I purchased through the project as they will
be using them to access the database and do adhoc reporting. I also purchased new computers for Patty Rustad,
Tom Rosenthal and his staffwho are involved with the project and are running adhoc reports from the database.
The roll out is a separate issue. They are rolling out the oldest computers first and we do not have the oldest
computers. I am not sure when they are scheduled to replace the blue computers we have but I can find out I
want Eileen Balcer to look at why the memory is not helping before we try to buy new computers, unless they are
planning on including those in the roU out. If she can't get ~ response time fixed and tells me the best thing to
do is get new computers then that should put us in line for the roll out

-:--Original Message--

From: Porter, lynette - CO 3rd
Sent: Tuesday, December 09, 2003 10:05 AM
To: Warren, Mond - CO 9th
Subject:' FW: Computers
When Lori was having trouble with memory on her computer, she was upgraded to a black dell. I believe
Reg. 4 is updating to the same dell. Reg 4 rolled to what they have now just two years ago. The fraud
office there was to get one of the new computers, but with the transition, it didn't happen.

Lynette tl'arter
Supervisor Fraud Unit

334-0610
--Original Message--

From: Porter, Lynette - CO 3rd
Sent: Tuesday, December 09,200310:01 AM
To: Balcer, Eileen - CO 7th
Subject: RE: Computers
Eileen Williams, Susan Slade-Grossl and myself. In addition, the PC in Reg 4 fraud office is not the blue
IBM but a dinosaur.

Lynette a'orter
Supervisor Fraud Unit

334-0610
---Original Message-From: Balcer, Eileen - CO 7th

Sent: Tuesday, December 09,20039:53 AM
To: Porter, Lynette - CO 3rd
Subject: FW: Computers
lynette, can I get the names of everyone who is having problems with th~ir PC's?

Eileen Balcer
IT Manager
Idaho Department of Health and Welfare

2/8/2005
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208-334-5668
balcere@idhw.state.id.us

Our team is dedicated to providing the highest level of technical leadership and
information services to our customers, the Director's Office, Division of Management
Services, the Division of Human Resources, and the Attorney General's Office.

Message-From: Warren, Mond - CO 9th
Sent: Tuesday, December 09,20039:45 AM
---Original

To: Balcer, Eileen - CO 7th
Su bjec:t: FW: Computers
Is there a reason the computer would not take extra memory? I know they are rotnng out
computers but we have a newer version (blue ones) and they are not slated for the roll out from
what I hear.
'

Message-From: Porter, lynette - CO 3rd
Sent: Tuesday, December 09t 2003 8: 14 AM
---Original

To: Warren, Mend - CO 9th
Subject: Computers
I jList wanted to give you advance notice prior to our meeting Friday; some of us are having some
real problems with memory on our pes, They tried to add memory to Eileen's and her computer
didn't recognize it Susan and I have had memory added, but our machines are still extremely
slow when working in larger file or in excel. The computer at WeStgate is a dinosaur. I know they
are changing out some computers there and perhaps there would be a hand-me-down which
would work. As the investigators start working more provider cases, this problem may be
exasperated. Thanks·

Lynette (f.'orter
Supervisor Fraud Unit
334-0610

2/8/200 5
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IZATION REVIEW SUPERVISOR

Class code: 09056.5

CLASS PURPOSE
To supervise staff in the Medicaid Fraud and the Surveillance and Utilization review units; pcrforrr
related work.

PRmCIP AL ACCOUNTABILITY
PrQttam adrrUri.i5~. Typical responsibilities: hires staff and evaluates performance; plans,
or~ and directs investigative unit activities; prioritizes, assigns, and monitors investigative ca.s.c
load; ptoviues traihing in investigating' and a.uditing techniques; provides program and automated da
system ttalriing to staff; directs or performs inveStigations or on -site reviews of provider records tD

deternllne fr.md and abuse, or to validate. the accuracy' of the Serv~ billed to the Medicaid program
analyzes claims, rnedic:ai records, financiarfecords and b1Jsiness documents; directs investigations of
patient abLL0neglect allegations; serves as a member of the State Health Care Fraud Task Force and
.. :Sutveillance and Utilization Review Committee; monitors and coordinates restitution of provider .
overpayments; recovers overpaym'ents fTOm providers; responds to inquiries from other stale and
feder.J agencies regarding program studies. changes, and operations; rt!SO!vc:s bi.lli.ng and program
problems; researches state and federal regulations pertaining to mcdica.l assistance; presents e"Jidcn~
and l.eSti fies as an expert wimes..<; in criminal, civil and adminismtive proceedings; identifies current
fraud and abuse trends; recommends and implements policies and proccrlures to monitor program
utilization; evaluat.es quality of data produced by d,ata systems; recommends system revisions;
conducts provider training regarding billing fraud, abuse, and over-uti1..ization; directs usage and
interpretation of Medicaid Management Information System (MlvfIS) and SurveillanceJUtilization
Review (SiUR) Subsystem reporu.

MINTMlJM

QUALIFICA nONS
Goodb1O w lcrlge of: investigative techniquis·. .

482..UL: r...JCc~€.Po'il.T

\.J..)\l..\T~·

Experience: "Supervi...ing staff O!t r ' .i

'ams (?); applying rules of evidence regarding documents and

f~ud caSes; .interp[e~ng and ~pPlyin~
. mltca: term~ology I1J case .n::c()rd~ iBterprcuRg iU1a-a??l~in~
XIX 01 me SOCIal $ecunt)' AetwocesslOg c1aJ:fl:\.& and -recogmzmg patterns that suggest billing
fraud, abu.s.e, and over-utilization; interpreting data
developing recommendations for
~ement; tcstifyingin court or at hearings.
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REVISED: 12191, 7/ 196 1. Zauha
Pay Grade: L
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Overtime code: E
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SUPERVISOR,

DH0

CLASS NO. 08990

CLASS PURPOSE
To manage program operations and supervise staff within the Department of Health
and Welfare; perform related work.
NATURE AND SCOPE
This position plans, develops, implements, coordinates andevClluates a program. The
incumbent hires, trains and evaluates staff; establi$hes pr6grarn 90a'ls, priorities and
operating procedures; develops arid controls a program budget; and frequently
develops, negotiates or manages grants/contracts. This position involves review and
analysis of related laws and regulations to determine fiscal, operational and program
impact; recommending, developing, implementing and interpreting legislation, rules,
policies and guidelines.
The incumbent provides program consultation and coordinates program activities with
other department units as well as with other agencies and proVider/client groups to
insure program effectiveness. The incumbent confers with state, federal and
department staff on requirements and compliance, and is responsible for program
compliance with a/l mandated requirements. The incumbent may be called upon to
plan and implement special projects.
MINIMUM QUALIFICATIONS
Some knowledge of management practices.
Experience: developing procedures and monitoring a budget; supervising staff;
planning and coordinating a program, managing grants/contracts or in supervising an
organizational unit; providing liaison with customer/provider groups; interpreting
federal or state regulations.
SPECIALTY AREAS

http://www.dbr.state.id.us/specs/08990 .asp

12/05/2001
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Some positions require: experience in medical billing, medical claims processing or in
third party recovery.
REVISED: 11/3i2000

Pay Grade: L

Overtime Code: E
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Investigations
Supervisor
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URANCE INVESTIGATIONS SUPERVISOR

I

CLASS NO. 08964

pie

/~/oi

oerS/D

CLASS PURPOSE
To supelVise staff involved in the investigation of insurance fraud arid violations of
Idaho Insurance laws and rules; pr~)Vide advIce and guidance to staff regarding
infractions; prepare cases for litigation; perfc)rrn relat$d work.
PRINCIPAL ACCOUNTABILITIES
1. Administrative. Typical responsibilities: plans, organizes, and directs section
activities; develops performance plans and evaluates the performance of staff;
reviews incoming work to determine priorities and make assignments; monitors work
performed; trains staff in work procedures; monitors section budget and recommends
enhancements to management; evaluates section efficiency and effectiveness;
recommends department policy and procedure changes to improve service;
establishes and maintains liaison and cooperative relationships with federal and stqte
agencies, companies, and others doing business with the Department; coordinates
work with other jurisdictions; coordinates proper col/ection of restitution payments with
the courts; monitors the insurance industry for trends that may affect investigations;
makes recommendations to management regarding legislative changes that may be
needed.
2. Investigations. Typical responsibilities: determines if a violation of Idaho insurance
or related laws or rules has occurred and determines if an investigation is warranted;
evaluates complaints to determine necessity of an investigation; assesses cases to
determine the likelihood of the case being prosecuted; assigns priorities for
investigations; assigns investigators to cases; monitors on-going investigation to
determine if a continuation of investigation is warranted; assists and offers guidance
to department's legal staff with cases; gathers, prepares, and presents evidence in
court and testifies as an expert witness; handles cases when necessary; interviews
witnesses, victims, and suspects; inspects records and documents to verify case
evidence; drafts case summaries and discusses them with staff and attorneys
regarding the investigation for prosecution of criminal practices; acts as a consultant
to prosecutors and a resource to staff and others regarding violations of Idaho
insurance and related State laws; acts as public speaker for the department regar ing
insurance fraud and related subjects.

00189
http://IVWW.dhr.state.id.us/specs/08964.asp

12/05/200 1

MINIMUM QUALIFICATIONS
Good knowledge of: rules of evidence and discovery in insurance related cases.
Some knowledge of: supervisory practices.
Experience: conducting investigations related to the insurance agency; re.vLawin9-anL _____._
anatyiing financial records; providing testimony in court related' situations.
REVISED: 1/29/1999
Pay Grade: M

Overtime Code: A

001.90
http://w-ww.dbr.state.id.us/specs/08964.asp
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GATIONS SUPERVISOR
CLASS PURPOSE

ev

CLASS NO. 08964
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To supervise staff involved in the investigation of abuse, fraud or violations of Idaho or
federal laws and rules; provide advice and guidance to staff regarding infractions;
prepare cases for litigation; perform related work.
PRINCIPAL ACCOUNTABILITIES
1. Administrative. Typical responsibilities: plans, organizes, and directs section activities;
develops performance plans and evaluates the performance of $taff; reviews incoming ,
work to determine priorities and make assignments; monitors work performed; trains staff
in work procedures; monitors section budget and recommends enhancements to
management; evaluates section efficiency and effectiveness; recommends department
policy and procedure changes to improve service; establishes and maintains liaison and
cooperative relationships with federal, state and local agencies, companies, and others
doing business with the Department; coordinates work with other jurisdictions;
coordinates proper collection of restitution payments with the courts; monitors the
industry for trends that may affect investigations; makes recommendations to
management regarding legislative changes that may be needed.
2. Investigations. Typical responsibilities: deteimines if a violation of Idaho or federal
laws or rules has occurred and determines if an investigation is warranted; evaluates
complaints to determine necessity of an investigation; assesses cases to determine the
"
likelihood of the case being prosecuted; assigns priorities for investigations; assigns
investigators to cases; monitors on-going investigation to determine if a continuation of
investigation is warranted; assists and offers guidance to federal, state and county legal
staff with cases; gathers, prepares, and presents evidence in court or administrative
hearings and testifies as an expert witness; may investigate cases when necessary;
interviews witnesses, victims, and s!Jspects; inspects recon;fs and documents to verify
case evidence; drafts case summari~s and discus~es them with staff and attorneys
regarding the investigation for prosecution of criminal practices; acts as a consultant to
prosecutors and a resource to staff and others regarding violations of state and federal
laws and regulations; acts as public speaker for the department regarding fraud and
related subjects.
MINIMUM QUALIFICATIONS
Good knowledge of: rules of evidence and court or administrative hearing
procedures; supervisory practices,
Experience: conducting fraud or abuse investigations; reviewing and analy;z::ing financial
records; providing testimony in court related situations.
SPECIALTY AREAS

00191
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For the Department of Health and Welfare (OHW) the Surveillance Utilization
Review position requires:
Good knowledge of: medical terminology; medical diagnostic and procedural terms; data
processing systems as used -in prograll) monitoring and management information
processes; common medical payment procedural codes used in Current Procedural
Terminology Fourth Edition (CPT-4), and other nationally recognized coding references.
Experience: recognizing- patterns of medical assistance billing that suggest fraud, abuse,
over~utilization, child abuse, and cI~ims processing problems; compiling. analyzing, and

~

interpreting statistical data, and developing recommendations.
The DHW Fraud Supervisor requires:

Experience: conducting fact finding interviews and interrogations to obtain statements
and evidence from suspects, victims, and witnesses to detect possible violations of the
law and obtain information for the prosecution of case; locating and verifying assets.
REVISED: 12n12004
Pay Grade: M

Overtime Code: A
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Porter, Lynette - CO 3rd
From:

Porter, Lynette - CO 3rd

Sent:

Wednesday, September 01. 2004 8:32 AM

To:

Hanke, Jan - CO 9th

Subject: RE: Is Mond going to be in today?
Thanks

£ ynette CPorter
Supervisor Fraud Unit
334-0610
-----Original Message--From: Hanke, Jan - CO 9th
Sent: Wednesday, Septem~er 01, 2004 8:28 AM
To: Porter, Lynette - CO 3rd
Subject: RE: Is Mond going to be in today?

Mond will be in around noon.
Jan
-----Original Message---From: Porter, Lynette - CO 3rd
Sent: WednesdaYt September 01,20048:23 AM
To: Hanke, Jan - CO 9th
Subject: Is Mond going to be in today?

£ ynette CEorter
Supervisor Fraud Unit
334-0610

00193
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Porter, Lynette - CO 3rd
From:

Stiles, Lori - CO 3rd

Sent:

Monday, April 19, 2004 7:33 AM

To:

Porter, Lynette - CO 3rd

Subject: RE: Mond
He went turkey hunting in California. He was gone Thursday and Friday and will be back in the office
Wednesday.
--Original Message--From: Porter, Lynette - CO 3rd
Sent: Monday, April 19, 2004 7:32 AM
To: Stiles, Lori - CO 3rd
Subject: Mond
Where did he go and when did he leave? Just curious. f hadn't heard he was gone until I sent him an
email. Thanks.

Lynette fPorter
Supervisor Fraud Unit
334-0610

21R12005
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Porter, Lynette - CO 3rd
From:

Warren, Mond - CO 9th

Sent:

Friday, March 12, 2004 8:57 AM

To:

Porter, Lynette - CO 3rd

Subject: RE: 'Nheel cartslbriefcases, digital cameras
Have them use their P-card or they can have Jan order. ('/I check on the cameras to see about process and
standards.

---Original Message--From: Porter, Lynette - CO 3rd
Sent: Thursday, March 11, 2004 12: 15 PM
To: Warren, Mond - CO 9th
Cc: Hanke, Jan - CO 9th
Subject: Wheel carts/briefcases, digital cameras
George and Dwayne need wheeled briefcases or cases for their laptops and or files. Can they use their
pcard for this if they are given a spending limit, or does Jan need to order them?
I would also like to get digital cameras for the field offices. Nothing fancy just adequate.
Thanks.

Lynette CJ.>orter
Supervisor Fraud Unit
334-0610

00195
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Porter, Lynette - CO lrd
From:

Warren. Mond - CO 9th

Sent:

Friday. January 2&; 2005: T:45' PJvt

To:

Porter, Lynette -

co 3rd

Subject: RE: OOS Travel request

Can you give me an estimate of the time commitment with you volunteering to be on these boards, and
the costs? Is this a one year thing or more? Is this time involvement only once a year or is this ongoing
throughout the year? Thanks
Mond
--Original Message-From: Porter, Lynette - CO 3rd

Sent: Friday, January 28,20057:12 AM
To: Warren, Mond - CO 9th
Subjea: OOS Travel request
Has a decision been made pn my request to attend the UCOWF mid-year meeting in Des Moines? The

window for getting the cheaper rates on everything is rapidly closing. Thanks

.(.ynette tJ!orter
Supervisor Fraud Unit
334-{)61 0

219/2005
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Porter, Lynette - CO 3rd
From:

stiles, Lori - CO 3rd

Sent:

Tuesday, January 04,200511:34 AM

To:

Elliott, Howard - Reg2; Porter, Lynette - CO 3rd

Cc:

Turner, Deborah L - CO 3rd

Subject:

RE: Vaney Medical Center

This is just an internal case file assignment, not an advertisement in the locaf paper!

---Driginai Message-From: Elliott,. Howard - Reg2
Se"t: Tuesday, January 04, 200511:33 AM
To: Stiles, Lori - CO 3rd; Porter, Lynette - CO 3m
Cc: Turner,. DeOOrah L. - CO 3rd
Su bject: RE: Valley Medical Center
Before adding rrrt name to any file, as we discussed in the past, this is where my daughter's medic;al
records are and we have used this facmty for years personally. IN small town America I and my family
need medical attention. I would prefer to be involved peripherally not directly.

Howard Elliott, Investigator
Bu:reau of Fraud and Abuse
(208) 799-3460, ext. 26
FAX (208) 799-3328

--Original Message----

From: Stiles, Lori - CO 3rg
Sent: Tuesday, January 04, 200510:28 AM
To: Porter, Lynette - CO 3rd
Cc: Turner, Deborah L. - CO 3rd; 8liott:, Howard - Reg2
Subject: RE: Valley Medical Center

I'll go ahead and add Howard's name to the case file.

--Original Message--From: Porter, lynette - CO 3rd
Sent: Tuesday, January 04, 2005 11: 15 AM
TQ: Stiles, Lori - CO 3rd
Cc: Turner, Deborah l. - CO 3rd; Elliott:, Howard - Reg2
Subject: RE: Valley Medical Center
This is one I spoke to you about last summer. Howard and I feel we need to involve a
couple of analyst and a couple of investigators on this case. Since neither of us had
resources available to start anything last summer, you and I discussed waiting until the
first of the year to decide. I think it is a pretty good fraud case. I also believe there is
several issue going on with this provider, including upcoding. Perhaps we can discuss
the best way to approach this sometime in the next couple of weeks.

Lynette Porter
Supervisor Fraud Unit
334-()61 0
-Original Message---
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,.....
From~

Stiles{ Lori - CO 3rd

Sent: Tuesday, January 04{ 2005 11:06 AM
To: Porter, Lynette - CO 3rd
Cc; Turner, Deborah L - CO 3rd; BHatt, Howard - Reg2
Subject: FW: Valley Medical Center
Lynette - I don't show an open case assigned to Howard for Valley Medical
Center but it appears he has an active investigation. Does this case need to be
added to the case log?
The case the SUR unit has on this group is a single instance of Valley Medical
Center bilfing some hospital visits beyond a hospital stay. This may just be an
isolated incident and until Deb has a chance to review the claim history and
compare it to corresponding hospital charges, may not warrant anything more
than the SUR unit recouping on the extra visits. Sounds like you have a good
fraud case .

...,..-Qriginal Message---

From: Turner, Deborah L. - CO 3rd

Sent: Tuesday, January 04{ 2005 10:08 AM
To: Stiles, Lori - CO 3rd
Subject: FW: Valley Medical Center

I received this from Howard. What do you think?
--Original Message--From: Elliott, Howard - Reg2

sent: Tuesday, January 04, 2005 9:51 AM
To: Turner, Deborah L. - CO 3rd
Subject: Valley Medical Center
It is my understanding you have opened a case on Valley Medical Center. I have
been working with the local FBI as weU the Idaho State Police for over a year on
VMe, for their extensive issuances of Oxycontin. Approximately March of last
year Greg and Lori did a tittle research for me, where they pulled a "Exception
Report·, which showed VMC as the highest in H1e state for billing (I think it was
X-Rays).
There is a great deal of information involving Valley Medical Center that should
be looked at, and my belief it should be looked at the same time.
let me know your thoughts.

Howard Elliott, Investigator
Bureau of Fraud and Abuse
(208) 799-3460, ext. 26
FAX (208) 799-3328
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Porter, Lynette - CO 3rd
From: Oleson, Elizabeth - RegS
Sent: Friday, January 07, 2005 2:57 PM

To:

Porter, Lyn~tte - CO 3rd

Cc:

Johnson, Benjamin R. - RegS

Thanks for letting Ben help me with scanning! We got 103 client files scanned and
. survivedll Ben is great to work with.
Have a good weekend.
Elizabeth Oleson, Analyst
Bureau of Audits and Investigations
Medicaid Surveillance and Utnzation Review Unit
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Porter, lynette - CO 3rd
From:

Porter, Lynette - CO 3rd

Sent:

Friday, May 14,20049:15 AM

To:

Hisle, Paula - Reg3

Subject: Monday

I have asked Lori if she would like to meet with the AU SA in Poky with us Monday. She said she would. So now
you have two options. Would you like to meet Monty and Greg here at the office at 7 and go down with them, or
do you want to meet at my house at 6:15 Monday and ride with Lori and I?

£ ynette ClaTter
SupelVisor Fraud Unit
334-0610
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